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Administrative Procedure Act: * 
Scope And Grounds Of Broadened Judicial Review 


By Joun DICKINSON 


The Administrative Procedure Act? stands at the end of a long his- 
tory which illumines every part of it; and aside from that history, no 
provisions of the Act, least of all those having to do with judicial re- 
view, can be adequately construed. 


I 


The sequence of events which resulted in the Act reaches back at 
least to May of 1933, when the Executive Committee of the American 
Bar Association created its Special Committee on Adminstrative Law. 
That Committee came into existence simultaneously with a mass of 
early so-called ‘‘New Deal legislation’’, such as the National Indus- 
trial Recovery Act, the Agricultural Adjustment Act, and the Emergency 
Transportation Act. These laws represented the continuation of a ten- 
dency which had already made itself felt during the previous decade 
in the Packers and Stockyards Act, the Grain Futures Act, the Radio 
Act, and similar statutes which called into play a vast extension of 
administrative powers. 

From 1933 the Bar Association’s Special Committee served not only 
as a continuing agency for observation and criticism, but also as the 
mainspring of the persistent efforts towards improvement which at last 
came to fruit in the Administrative Procedure Act. 

The successive reports of the Committee are indispensable source- 
materials for the act. They began in the early years by indicating the 
points of concern at which the Bar was disturbed by the expansion of 
administrative power. One of these was the proliferation of quasi-legisla- 
tive administrative rules, regulations, and Executive Orders, without ad- 
equate provision to bring them to the knowledge of those who were 
supposed to comply with them. That situation, exposed by the Supreme 
Court in the Panama Oil case? was corrected at the instance of a group 
of Government lawyers headed by Judge Harold M. Stephens through 
the enactment of the Federal Register Act of July 26, 1935.8 





* This interesting paper is reprinted from the May, 1947, issue of the American 
Bar Association Journal. Mr. Dickinson is Vice President-General Counsel of the 
Pennsylvania Railroad Company. Before joining the staff of this railroad company, 
he had engaged in the active practice of law and had served as professor of law 
at the University of Pennsylvania, Assistant Secretary of Commerce, United States 
Department of Commerce (1933-35), and Assistant Attorney General (1935-37). He 
is a member of the Association of Interstate Commerce Commission Practitioners. 
ay Public Law 404, 79th Cong., 2d Sess.; approved by The President on June 11, 


2 Panama Refining Co. v. Ryan, 293 U. S. 388, 55 Sup. Ct. 241 (1935). 
345 Stat. 500 (1935). 
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Procedural Safeguards and Proper Review for Delegated Powers 


The problem of surrounding the processes of delegated legislation 
with procedural safeguards, and making the output of rules and regula- 
tions amenable to proper review, has persisted. It has had its part in 
practically all subsequent proposals for reform and has contributed a See- 
tion—Section 4—to the Administrative Procedure Act. Because of limi- 
tations of space, nothing will be said here concerning review of quasi- 
legislative acts. 

The problem of confining administrative action within the bounds of 
fair procedure and the limits set by law was from the outset felt to be 
pressing in cases of so-called administrative adjudication or quasi-judi- 
cial action—that is to say, cases where an administrative order is brought 
directly home to a particular applicant or defendant, and where it oper- 
ates immediately to forbid or require someone to act. Here one of the 
abuses which it was thought should be corrected was the combination of 
the functions of prosecutor and judge in the same hands. There was 
also the problem of insuring to the parties adequate opportunity to pre- 
sent their case and a disinterested appraisal of the facts free from political 
interference or bureaucratic bias. These evils were pointed out in the 
second annual report of the Association’s Special Committee, and the 
remedy there suggested was more effective judicial review. The Com- 
mittee’s language was as follows: 


The evils to which attention has been called, while they would 
still be present, would at least be mitigated if the decisions of ad- 
ministrative tribunals were subject to effective judicial, or at least 
independent review. With a handful of exceptions, however, they 
are not subject to such review. 

To be effective, review of an administrative decision must not 
only be by an independent body (7.e., a body having no interest in the 
outcome, either as legislator, prosecutor or otherwise) but must ez- 
tend to the determination of isswes of both law and fact. Most of 
the statutes which provide for judicial review of administrative 
decisions specifically limit the reviewing court to questions of law... 
With such a restriction, the right of judicial review becomes, in the 
great majority of cases, a mere empty shell, particularly when the 
administrative tribunal (through its attorneys) consciously frames 
its findings of fact with an eye not so much to the evidence as to 
justify an a priori decision. 

What is even more disturbing is the recent tendency to avoid 
making any provision whatsoever for judicial review, and, so far as 
possible, to avoid the possibility of such review.* 


Early Emphasis on Effective Judicial Review 


This emphasis on judicial review led, during the debates in the As- 
sociation, to the usual charge that the Committee wished to transfer the 
conduct of Government to the Courts, and proposed to overburden them 


459 A.B.A. Rep. (1934) 546-547. 
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with work for which they were not properly fitted.5 The Committee sub- 
sequently pointed out that effective judicial review does not mean that 
every administrative decision will be reviewed, or that the Courts will 
take over the work of administration, but only that the possibility of 
Court review remains as a wholesome deterrent to improper administra- 
tive action. In the Committee’s words: 


The ever present knowledge in the minds of the administrative 
tribunals that their decisions may be challenged in the Courts at 
any time and in any case is a constant spur to these tribunals to at- 
tempt to make their decisions square with the facts.® 


Nevertheless, the disparagement of judicial review, which was dom- 
inant in the ’thirties in conjunction with a general disparagement of the 
Courts, may have influenced the Committee, for in its earliest propo- 
sals for legislation, it avoided the problem of judicial review and sought 
a solution in a somewhat different direction. These proposals, which 
were embodied in a series of bills associated with the name of Senator 
Logan of Kentucky, were directed primarily at the evil presented by 
the union of prosecuting and judicial functions in the same hands. The 
plan followed by the early Logan proposals was to deal with this problem 
by withdrawing at least some of the quasi-judicial functions from ad- 
ministrative agencies and lodging them in a separate body to be called 
“an Administrative Court’’. Before this Court the different agencies 
would appear in their executive or prosecutorial capacity in such matters 
as the revocation of licenses. The need for judicial review would be 
circumvented by having the original action take place through a judicial 
body, namely, the Administrative Court, whose decisions, like those of 
other Courts, would be subject to appeal to the higher Courts. 


Segregation of the Quasi-Judicial Functions of Agencies 


The possibility of thus segregating the quasi-judicial phases of an ad- 
ministrative body’s work from its executive phases had an allure at the 
time to many students of administration and found expression in some of 
the studies submitted in 1937 with the report of The President’s Com- 
mittee on Administrative Management.? Difficulty emerged when it 
was sought to translate the proposal into practice. There was, first of all, 
the problem of how to disentangle the quasi-judicial functions of an 
agency from its other functions, and secondly, where to lodge them after 
they had been so segregated. Many students suggested lodging them in 
a semi-independent position within the agency itself, and this suggestion, 
as we shall see, was later to bear fruit. The Logan proposals enhanced 
the difficulty, not merely by transferring them to a body outside the 


559 A.B.A. Rep. (1934) 151 

662 A.B.A. Rep. (1937) 843. 

™The President’s Committee on Administrative Management: Report of the 
Committee, with Studies of Administrative Management in the Federal Govern- 
ment; Submitted to The President and Congress in accordance with Public Law 
379, 74th Congress, Second Session, 1937; see, especially, “The Problem of the Inde- 
pendent Regulatory Commissions” by Robert E. Cushman, p. 215. 
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agency, but by seeking to combine them for a large number of different 
agencies in a centralized Administrative Court. 

The inherent difficulties of the problem made the proposed Adminis. 
trative Court from the beginning a thing of shreds and patches. The 
plan finally urged was to consolidate in the proposed Court only the judi. 
cial work of a very small number of agencies, such as the Customs Court 
and the Board of Tax Appeals, whose tasks were not within the field com. 
monly regarded as administrative regulation. Aside from the jurisdic. 
tion which the proposed Court would inherit from these bodies, its time 
was to be absorbed in the single matter of the revocation or suspension 
of licenses, permits, registrations and certificates. 

In this field the Court was to be given practically all the powers 
vested in the other departments, commissions and executive agencies 
of the Government. Among the more important items of jurisdiction over 
revocations of licenses which it was thus proposed to transfer to the new 
Court, were the jurisdiction of the Secretary of Agriculture to revoke 
registration of dealers at stockyards; of the Secretary of Commerce to re- 
voke registrations of aircrafts and pilots; of the Postmaster General to 
revoke certificates of second-class mail privileges and to revoke mail 
privileges for fraud; of the Federal Communications Commission to re- 
voke licenses for the operation of radio stations; of the Federal Power 
Commission to revoke licenses for the construction of dams; of the Seecur- 
ities and Exchange Commission to revoke registrations of securities, and 
of the Interstate Commerce Commission to revoke certificates for the 
operations of common earriers.® 


Proposal and Abandonment of an Administrative Court 


With this single exception in the matter of the revocation and sus- 
pension of licenses, the entire vast mass of important quasi-judicial fune- 
tions would still remain with the existing agencies where they were already 
lodged, and as to these the Logan bills granted no relief whatever by 
way of improved procedure, judicial or otherwise. At the same time the 
volume of work proposed to be consolidated into the new administrative 
Court was so enormous that it was thought necessary to man the Court 
with forty judges.® 

This proposal for an Administrative Court was elaborated in the Bar 
Association Committee’s Report for 1936. At the Annual Meeting of the 
Association, some opposition was expressed; and while the Association 
approved the proposal in principle,’® the Committee subsequently recon- 
sidered its position after conference with other groups, including the Ad- 
ministrative Law Committee of the Federal Bar Association, of which 
the present writer at that time happened to be Chairman." In the end, 
the Committee gave up the idea of consolidating quasi-judicial fune- 


861 A.B.A. Rep. (1936) 763. 

® For an outline of the Logan bill in its 1936 version, see 61 A.B.A. Rep. (1936) 
760-767. This bill was introduced in the 74th Congress, Second session, in the Senate 
as S. 3787 and in the House by Representative Celler as H. R. 12297. 

1061 A.B.A. Rep. (1936) 233. 

1164 A.B.A. Rep. (1939) 581. 
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tims from separate administrative bodies into a central Administrative 
Court, and in its Report for 1937 adopted a wholly new approach, 
which was embodied in a draft bill submitted with the Special Com- 
mittee’s Report for that year. 


Association Proposals for Judicial Review of Agency Decisions 


This bill was the starting-point for all subsequent legislative attempts 
to improve administrative adjudication. Disregarding its first two sec- 
tions, which dealt with quasi-legislative action, it proposed to establish 
two types of review for quasi-judicial administrative decisions. First, in 
Section 3, provision was made for an administrative review by an intra- 
departmental board of appeal, and, secondly, in Section 4, the bill pro- 
vided for judicial review of administrative decision by the Courts. 

The provisions of Section 3 for administrative review contemplated 
setting up within each executive department an appeal board, segre- 
gated from other functions, and charged with deciding appeals from 
administrative determinations made within the department. This pro- 
posal was the residual survivor of the original theory of segregating in 
separate hands the judicial, as distinguished from the executive, work of 
administrative bodies. Under the new bill, this judicial work was not, 
however, to be handed over to, and consolidated in, an outside ‘‘ Adminis- 
trative Court’’ but was to be performed at the appellate level by a 
body within the agency itself, occupying, however, a somewhat de- 
tached and aloof position and enjoying a certain degree of independ- 
ence. While the bill confined the establishment of such appeal tribunals 
to the executive departments as distinguished from so-called indepen- 
dent commissions, it provided that the latter should conduct hear- 
ings at the trial level through an Examiner who should be required to 
make, and serve upon the parties, a copy of a proposed report, to which 
they might then file exceptions, and argue these in a proceeding of an 
appellate character before the Commission itself.12 The substance of 
some of these provisions still survives in Sections 7 and 8 of the Admin- 
istrative Procedure Act. 


Proposals for Departmental Appeal Tribunals 


The proposed departmental appeal tribunals, while modeled on exist- 
ing bodies like the Board of Patent Appeals and the Board of Tax Ap- 
peals, which had given general satisfaction, nevertheless. encountered 
strong opposition in the House of Delegates. The grounds of this were 
that, since such Boards would be appointed by the head of a depart- 
ment from among his own employees, they would have no real independ- 
ence and their determinations would be entitled to no reliance. In the 
words of ex-Governor Slaton of Georgia, ‘‘.. . . the bill proposes in effect 
to place in the hands of the Executive Department, which is involved 
in the controversy, the decision of all questions of fact, and it is the deci- 
sion of these fact questions which determines ninety-nine out of a hun- 


_ 


1262 A.B.A. Rep. (1937) 848. 
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dred cases.’"!3 It was accordingly urged that the determination of facts 
should either be made by tribunals outside of the administrative agency 
altogether or that provision should be made for a more adequate and a 
fuller judicial review than was provided by Section 4 of the bill. 


Review Provisions of Section 4 of the Proposed Act 


The review provisions of Section 4 were universally applicable to all 
quasi-judicial decisions of all federal administrative bodies, and placed at 
the disposal of every person aggrieved by such a decision a uniform 
procedure for judicial review. This was by way of an appeal, on the ree. 
ord made before the administrative agency, to the Cireuit Court of Ap. 
peals for the Circuit within whose jurisdiction the appellant resided or 
had his principal place of business. The Court was authorized to set 
aside an administrative order on any one of five grounds, namely, if it 
were shown that the order was (1) unsupported by evidence or (2) is. 
sued without due notice and reasonable opportunity to be heard, or 
(3) based on arbitrary and capricious findings of fact or (4) beyond the 
jurisdiction of the agency, or (5) in violation of the Constitution or sta- 
tutes of the United States.’ 

The House of Delegates approved the bill in principle '* but the views 
expressed during the debate in favor of fuller, simpler and more uniform 
judicial review, particularly on questions of fact, seem to have found re- 
sponse in the tone of the Committee’s next Report, which was the work of 
Dean Pound as Chairman. It was in this report that the following lan- 
guage of Chief Justice Hughes was quoted: 


An unscrupulous administrator might be tempted to say “‘let 
me find the facts for the people of my country and I care little who 
lays down the general principles.’’ 1® 


Broadening of the Association’s Provisions for Judicial Review 


With this Report the Committee submitted a slightly modified form of 
the same bill which had accompanied its report of the year before. The 
language of Section 4, dealing with the scope of review, was definitely 
broadened in two particulars with respect to judicial review of the facts: 
First, the phrase of the earlier bill ‘‘unsupported by evidence’’ was 
changed to read ‘‘not supported by substantial evidence’’; and secondly, 
there was included a new ground for reversing a fact determination by an 
agency, namely, that ‘‘the findings are clearly erroneous’’.'* 

These changes were undoubtedly intended to broaden the scope of ju- 
dicial review of the facts in the light of the dissatisfaction with the earlier 
bill expressed during the debate in the House of Delegates. A bill closely 


1862 A.B.A. Rep. (1937) 272. 

1462 A.B.A. Rep. (1937) 849. - 

15 For debates and House of Delegates action, see 62 A.B.A. Rep. (1937) 262-2%. 

16 63 A.B.A. Rep. (1938) 338, referring to New York Times, February 13, 1931, 
= in Vanderbilt: “The Place of the Administrative Tribunal in our Legal 
ystem”, 24 A.B.A.J. 267, 269. ; . 

1763 A.B.A. Rep. (1938) 367; lines 41 and 40, respectively. 
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corresponding to this Bar Association draft of 1938, with a few relatively 
unimportant modifications, was introduced in the Senate by Senator 
Logan and in the House by Congressman Walter early in 1939, and be- 
came the so-called Walter-Logan bill.§ 

In the Committee’s annotations of the bill accompanying its 1939 Re- 
port, there is an interesting discussion of the provisions of Section 4 
which authorize reversal by the reviewing Court where the administra- 
tive findings of fact are ‘‘clearly erroneous’’ or ‘‘not supported by sub- 
stantial evidence’. The Report characterizes such Court review of the 
facts as only ‘‘ permissive’’, and then goes on to say: 


It has not been intended that the reviewing Court shall review 
the evidence in any case unless and until counsel for the aggrieved 
parties shows to the Court that such action is necessary to prevent 
wrong, fraud or injustice being done. The scope of permissive re- 
view of the record evidence in a trial before an administrative agency 
should be broader than the scope of such review of either the ver- 
dict of a jury or the findings of a trial Court. While the adminis- 
trative agency should be, and generally is an expert trier of facts— 
and weight thereto should be given accordingly—nevertheless the 
administrative officers do not have that degree of detachment from 
the issue or the parties or necessarily absence of bias that a jury 
or a trial judge is supposed to have.!® 


The Repowt states that the phrase ‘‘clearly erroneous’’ in the review 
formula was taken from the new Supreme Court Rule 52 with respect to 
the weight to be given to the findings of fact of a trial judge sitting with- 
out a jury, and that the phrase ‘‘substantial evidence’’ was intended to be 
used in the sense then recently defined by the Supreme Court in its de- 
cision in the Consolidated Edison case on December 5, 1938, where the 
Court had said: 


Substantial evidence is more than a mere scintilla. It means 
such relevant evidence as a reasonable mind might accept as adequate 
to support a conclusion... In saying that the record was not ‘‘ whol- 
ly barren of evidence’’ to sustain the finding . . . we think that the 
court referred to substantial evidence . . . this assurance of a desir- 
able flexibility in administrative procedure does not go so far as to 
justify orders without a basis in evidence having rational probative 
foree.?° 





1864 A.B.A. Rep. (1939) 281. In the Senate the bill was S. 915, 76th Congress, 
and the House bill was H. R. 6324. Congressman Celler actually introduced the 
Bar Association bill in the House as H. R. 4236, but this bill was superseded by 
Walter’s introduction of H. R. 6324. 

1964 A.B.A. Rep. (1939) 613. 

20 Consolidated Edison Co. of New York, Inc. v. National Labor Relations 
Board, 305 U. S. 197, 59 Sup. Ct. 206, 217; 64 A.B.A. Rep. (1939) 612-613. 

The “substantial evidence” formula for determining the scope of judicial review 
of administrative determinations of fact was recommended in 1939 by the Asso- 
ciation’s Committee on Administrative Agencies and Tribunals of the Section of 
fedicial Administration, in proposing a uniform State Administrative Procedure Act. 
he latter Committee in its report used the following language: 
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Passage of the Association’s Walter-Logan Bill in 1940 cized 


The Walter-Logan Bill was passed by the House of Representatives — 
on April 18, 1940,?! after a miscellaneous list of agencies had been ex. _ 
pressly exempted from its provisions by name, and after a debate in = . 
which the breadth of its review provisions was criticized. Thus in the tho 
debate, Congressman Rankin of Mississippi objected to the ‘‘clearly de 
erroneous’’ formula as follows: ae" 


Mr. Chairman, this is the provision that would authorize the § Tram 
Court to set aside a ruling of one of these boards if the Court de. § his vs 
termined that the findings of fact were clearly erroneous. In other 
words, you transfer the physical operations of one of these boards 
te the Courts. That is one step further in Court government than | 
believe you want to go.” 


The phrase, however, was allowed to remain in the bill as passed by 
the House, but was deleted by the Senate Committee, with the following den 
explanation from Senator King: Gene 


As the bill was originally drafted and as it passed the House re- § 99D | 
cently, it provided that an order might be set aside if the findings § Proce: 
of fact were clearly erroneous. This language was criticised on the § tefor 
ground that it would permit Courts to review the evidence and sub- J Janu 
stitute their own independent views of the facts for the findings § Bill. 
reached by the bureau. To meet this criticism the Committee on the § the 1 
Judiciary of the Senate has stricken the quoted words from the bill, J Com 
for those sponsoring this legislation recognize that the administra- 


tive agencies are the primary fact-finding bodies.?% of - 
in th 
Grounds of the Veto of the Walter-Logan Bill an e 


Although the bill as finally passed lacked the offending phrase, Attor- 1937 
ney General Jackson, in his letter advising a veto by the President, criti- 





As to the exact statutory language that should be used to define the review § fluen 
that we have concluded to be desirable, we have found no form of expression J proy 
which appears more suitable than the one suggested by the Special Committee of th 
on Administrative Law in its proposed bill: that the finding of fact should be 
sustained unless clearly erroneous or unsupported by substantial evidence. Using plan 
“substantial evidence” as the Supreme Court of the United States has recently § inde 
defined it—“such relevant evidence as a reasonable mind might accept as adequate 
to support a conclusion”—and adding the term “clearly erroneous” by way of 
authorizing the Court to go somewhat beyond the mere search for substantial 
evidence and to correct flagrant error wherever found, we believe that the sug- 
gested expression confers all the authority that the Courts can reasonably be opin 
expected to accept, while at the same time empowering them to do what is neces- | 
sary to avert serious miscarriages of justice.... With such a statutory author- 
ization as we are here proposing, the Court will have ample power to correct § ——; 
the injustices which are serious enough to impress the judicial conscience with 
the need for relief, yet the Courts will not be turned into super-administrators 


or required to step out of their proper judicial role. (64 A.B.A. Rep. (1939) he 
417-418). . —s . . Print 
2186 Cong. Rec. 4743. five 

22 86 Cong. Rec. 4670. REI 


23 86 Cong. Rec. 13676. . 
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cized its review provisions as unduly broad, on the ground that they would 


“ce 


extend review to ‘‘all manner of questions which have never before 
been considered appropriate for judicial review’’. He also charged that 
the bill was too inflexible in providing a uniform review procedure for 
administrative decisions generally, and that the scope of fact review,— 
although made only permissive and limited to the familiar ‘‘substantial 
evidence’’ formula,—was nevertheless so broad as to transfer to the courts 
much of the discretion proper to be exercised by executive agencies.** 
Translating these objections into popular language, The President in 
his veto message said : 


The bill that is now before me is one of the repeated efforts by 
a combination of lawyers who desire to have all processes of govern- 
ment conducted through lawsuits and of interests which desire to 
escape regulation.*® 


Meanwhile, on February 24, 1939, shortly after the original introduc- 
tion of the Walter-Logan Bill, there had been appointed by Attorney 
General Murphy, at the suggestion of The President, the so-called Ache- 
son Committee, or Attorney General’s Committee on Administrative 
Procedure, charged with the duty to investigate the need for procedural 
reform in the field of administrative law.2® This Committee reported on 
January 22, 1941, a month after the President’s veto of the Walter-Logan 
Bill. The report was accompanied by two draft bills, one representing 
the views of the majority, and the other those of the minority, of the 
Committee. 

The majority bill contained no important provisions on the subject 
of judicial review, but relied on the device of administrative appeal with- 
in the agency or department. Its proposals in this respect were but 
an elaboration of Section 3 of the original Bar Association bill of 
1937. They contemplated a separation between the trial procedure and 
the appellate procedure within the agency.2*7 The trial procedure was 
to be before a hearing commissioner, whose independence from agency in- 
fluence was supposed to be safeguarded by an elaborate set of statutory 
provisions, while the administrative appeal was to be heard by the heads 
of the agency itself. This was a novel reversal of previously discussed 
plans for having the administrative appeal lie to a tribunal relatively 
independent of the agency, like the Board of Tax or Patent Appeals. 


Minority Recommendations for Judicial Review 


_ The minority of The Attorney General’s Committee were of the 
opinion that the majority recommendations with respect to the in- 
dependence of hearing commissioners were not sufficiently adequate to 


24 86 Cong. Rec. 13943, 13945. 

25 86 Cong. Rec. 13943. 

26See page | of the Report of the Committee on Administrative Procedure, 
printed in Senate Document No. 8, 77th Congress, Ist Sess., entitled Administra- 
1d nae in Government Agencies. This document is hereinafter cited as 
27 REPORT, pages 196-201. 
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dispense with the necessity for more effective judicial review. They 
suggested that the proposed independence might turn out to be mere- 
ly formal and colorable, and, while accordingly accepting some of the 
majority proposals for improvements in procedure within the adminis. 
trative agency, the minority felt it necessary to go further and provide 
for more adequate judicial review, including a somewhat fuller and 
broader judicial review on questions of fact that was in many instances ac- 
corded under existing laws. In this connection they pointed out in their 
report the danger of relying too entirely or confidently on the so-called 
‘“substantial evidence formula”’: 7° 


The present scope of judicial review is also subject to question in 
view of one of the prevalent interpretations of the ‘‘substantial 
evidence’’ rule set forth as a measure of judicial review in many 
important statutes. Under this interpretation, if what is called 
‘substantial evidence’’ is found anywhere in the record to support 
conclusions of fact, the Courts are said to be obliged to sustain the 
decision without reference to how heavily the countervailing evidence 
may preponderate ... Under this interpretation, the Courts need 
to read only one side of the case and, if they find any evidence 
there, the administrative action is to be sustained and the record to 
the contrary is to be ignored. The courts, of course, should not 
weigh meticulously every bit of evidence. Indeed, such a require- 
ment would prove a very undesirable burden. But the courts 
should set aside decisions clearly contrary to the manifest weight 
of the evidence. Otherwise, important litigated issues of fact are in 
effect conclusively determined in administrative decisions based 
upon palpable error. 


To remedy this defect in the ‘‘substantial evidence formula’’, the 
minority, in the draft bill which they annexed to their report, provided 
that the reviewing Court should consider and decide whether the ad- 
ministrative findings, inferences, or conclusions of fact were wnsup- 
ported upon the whole record by substantial evidence. This introduc- 
tion into the ‘‘substantial evidence formula’’ of the words ‘‘upon the 
whole record’’, of which no earlier suggestion has been found than the 
minority report of the Attorney General’s Committee,2® may well be 


28 REPORT, pages 210-211. 

29 My friend Mr. Robert M. Benjamin has very kindly called my attention to 
the fact that an interpretation of the “substantial evidence rule”, which in effect 
amounts to the “substantial on the whole record” requirement, was applied by the 
New York Court of Appeals in the Stork Restaurant case (Matter of Stork Restau- 


rant, Inc. v. Boland, 282 N. Y. 256, 26 N. E. (2d) 247), decided March 5, 1940, 
where the Court said: 


“The evidence produced by one party must be considered in connection with 
the evidence produced by other parties. Evidence which unexplained might be 
conclusive may lose all probative force when supplemented and explained by 
other testimony. The Board must consider and sift all the evidence.” ; 

Thus, according to this form of the substantial evidence test, the reviewing 
Court must “take into account all the evidence on both sides.” See Administra- 
tive Adjudication in the State of New York: Report to Honorable Herbert H. 
Lehman, by Robert M. Benjamin, Commissioner, under Section 8 of the Execu- 
tive Law, 1942, page 329. 
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thought to represent the most original, helpful and significant contri- 
bution yet made to the solution of the difficult problem of judicial 
review of administrative fact-determinations. 

The necessity for such clarification of the substantial evidence formu- 
la in spite of the Supreme Court’s decision in the Consolidated Edison 
ease referred to above *°, was emphasized by Dean Stason at the Senate 
Committee hearings on the majority and minority bills. Dean Stason’s 
language was as follows: 


Construed grammatically, the term ‘‘substantial evidence’’ 
might conceivably, although not reasonably, mean little more than 
a sort of modified scintilla rule.... So defined, the requirement 
simply calls for a searching of the record to find some relevant 
testimony which can be regarded as substantial to support the order, 
ignoring all countervailing testimony introduced by the opposing 
party. There are decisions apparently adopting this modified scin- 
tilla method of applying the substantial evidence rule. In fact, 
in two recent Supreme Court decisions in Labor Board eases, the 
National Labor Relations Board v. Waterman Steamship Corpora- 
tion, 309 U. S. 206, and National Labor Relations Board v. Bradford 
Dyeing Association, 310 U. S. 318, this scintilla technique seems 
to have been followed, at least so far as the method is revealed by the 
written opinion of the Court .... In the Bradford Dyeing Assn. 
ease another interesting deviation from good practice appears. The 
Court seemingly declined altogether to review the inferences drawn 
from the facts by the Labor Board. Instead the Court regarded the 
judicial power of review as exhausted in determining whether or 
not the underlying or evidentiary facts were supported by substan- 
tial evidence. This construction of the substantial evidence rule, 
barring the Courts from reviewing the inferences drawn from the 
underlying facts, virtually precludes judicial reversal of fact de- 
cisions, even though erroneous.*4 


Conclusions as to Origins of Review Provisions of the Act 


This serves to explain the inclusion in the minority bill of specific 
reference to ‘‘inference or conclusions of fact’’, as well as the require- 
ment that ‘‘substantial evidence’’ shall mean evidence that is ‘‘sub- 
stantial upon the whole record’’. 

The word ‘‘inference’’ has not been carried over into the Administra- 
tive Procedure Act, but the reference to ‘‘conclusions’’, as well as to 
“findings’’, has survived in Section 10 of the Act, as has the requirement 
that the Court in making its determinations shall review the whole 
record. 

In other respects, the bill submitted by the minority attempted 
to meet the objections which had been urged against comparable pro- 
visions of the Walter-Logan Bill. One of these, as noted above, was 


30 Page 13. 
31 “Administrative Procedure”: Hearings Before a Subcommittee of the Senate 


{yicary Committee on S. 674, S. 675 and S. 918, 77th Cong., Ist Sess. (1941) 
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that the latter apparently made review available for every kind of ad- 
ministrative decision. This possibly undue breadth of application the mi- 
nority sought to cure by limiting the review provisions of their bill 
to so-called ‘‘reviewable orders’’ and by providing a statutory definition 
of those.*? This provision was undoubtedly intended to meet Attorney 
General Jackson’s objection that the Walter-Logan Bill swept into ‘‘the 
judicial hopper all manner of questions which have never before been 
considered appropriate for judicial review’’.** 

With this summary of the recommendations of the Acheson Com- 
mittee minority, the chapter of origins of the judicial review provisions 
of the Administrative Procedure Act may well be closed. The writer’s 
research may have been incomplete, but he has had no other or sub- 
sequent developments brought to his attention, down to the enact- 
ment of the Act, which shed additional significant light on any of its 
review provisions. 


II 
Scope of the Review Provisions of the New Act 


Paragraph 10 (e) of the new Act which is the paragraph prescribing 
the scope of review, is made applicable to all forms of review which 
are provided by special statutes no less than to those review procedures, 
if any, which have their sole source in the Administrative Procedure Act 
itself. This is because the new Act takes up and incorporates into itself 
all existing forms of statutory review and establishes these on a new basis 
in its own provisions. The clear effect of its provisions is to bring 
existing statutory review procedures under the coverage of the new Act, 
and thus make applicable to them those provisions of the Act which 
measure the scope of judicial review. With this preliminary statement 
as to the general applicability in all Federal review proceedings of the 
scope of review prescribed by Paragraph (e), the provisions of that 
paragraph may now be examined. 

Paragraph (e) contains two different types of provisions for measur- 
ing the scope of review. Provisions of the usual kind, which list the 
grounds on which the reviewing court may or shall set aside the deter- 
minations of the administrative body, are contained in the second sentence 
of the paragraph. This sentence is couched in mandatory and not per- 
missive language and provides that the Court of review shall set aside 
agency action, findings and conclusions in six different situations, three 
of which have to do primarily with questions of law, and the other three 
with questions of fact. The three situations in which the paragraph 
requires the reviewing Court to set aside agency action on grounds of 
law are first, where the action is unconstitutional; secondly, where it 
is in excess of the statutory jurisdiction of the agency; and thirdly, 
where it was taken without observance of the legally prescribed admin- 
istrative procedure. The three situations in which administrative action 
is required to be set aside because of some defect in its factual basis are, 


32 REPORT, page 246. 
338 REPORT, page 245. 
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first, where it was arbitrary, capricious and constituted an abuse of 
discretion; second, where it was unsupported by substantial evidence; 
and, third, when ‘‘unwarranted by the facts’’ in those cases where the 
facts are subject to trial de novo by the reviewing Court. 


Grounds for Reversal Imposed on the Reviewing Court 


This specific enumeration of the grounds for reversal imposed upon 
the reviewing Court constitutes the second sentence of paragraph (e). As 
the paragraph is drafted, this sentence of enumeration is not to be 
read alone. It is preceded by a sentence—the first of the paragraph— 
of more general instructions to the Court, and is followed by a third 
sentence of like character. Presumably the instructions contained in 
these general sentences are to be followed by the reviewing Court in the 
exercise of its duty to reverse administrative action in each of the six 
enumerated cases contained in the second sentence. 

The first sentence of general instruction is as follows: 


So far as necessary to decision and where presented, the re- 
viewing Court shall decide all relevant questions of law, interpret 
constitutional and statutory provisions, and determine the meaning 
or applicability of the terms of any agency action. 


This sentence would seem to apply to those enumerated situations 
where the Court of review is discharging its duty to reverse for alleged 
error of law. 

The second sentence of general instructions, which appears as the 
third or last sentence of paragraph (e), is primarily applicable to those 
situations where the reviewing Court is asked to reverse for error of fact. 
It reads as follows: 


In making the foregoing determinations the Court shall review 
the whole record or such portions thereof as may be cited by any 
party, and due account shall be taken of the rule of prejudicial 
error. 


The New Statute Changes and Broadens the Review 


In the light of this analysis of the three sentences constituting Para- 
graph (e) which defines the scope of review, it may now be inquired 
whether the provisions of that paragraph, which are henceforth to be 
applied in all administrative review proceedings in the Federal Courts, 
make any change in the rules hitherto applied by those Courts, first, with 
respect to review of questions of law, and, second, with respect to review 
of questions of fact. 

I believe that the conclusion which must be reached after such an in- 
quiry is that properly construed the new statute does make a change in 
both particulars, and broadens in both instances the scope and measure 
of the review which the Federal Courts are henceforth required to make 
of administrative action in cases where such action is reviewable at all. 
Since this conclusion differs from that reached by The Attorney Gen- 
eral, who informed Chairman Sumners of the House Judiciary Com- 








748 I. C. C. PRACTITIONERS’ JOURNAL 





mittee that the Act does no more than declare the existing law con- 
cerning judicial review **, it is necessary to explain briefly the reasons 
for the view that Paragraph (e) broadens the scope of review of both 
law and the facts. 


The Respects in Which Review is Broadened 


In the first place as to questions of law, Paragraph (e) would seem by 
its first sentence to impose a clear mandate that all such questions shall 
be decided by the reviewing Court for itself, and in the exercise of its 
own independent judgment. More explicit words to impose this man- 
date could hardly be found than those here employed, which recite 
that ‘‘the reviewing Court shall decide all relevant questions of law, 
interpret constitutional and statutory provisions, and determine the 
meaning or applicability of the terms of any agency action.’’ The 
words last quoted seem to have a quite special significance shortly to 
be pointed out. Does this mandate that the reviewing Court shall reach 
its own independent conclusions of law and apply them in testing the 
legality of administrative action go beyond the measure of review hither- 
to generally applied? 

It is true that it has heretofore been generally understood that in 
a review proceeding questions of law are for the determination of the re- 
viewing Court. A very broad statement of this principle is contained 
in a classic passage of Mr. Justice Brandeis’ concurring opinion in the 
St. Joseph Stock Yards case **, where he used the following language: 


The inexorable safeguard which the due process clause assures is 
... that there will be opportunity for a Court to determine whether 


the applicable rules of law ... are observed... The order of an 
administrative tribunal may be set aside for any error of law, sub- 
stantive or procedural ... There must be the opportunity of pre- 


senting in an appropriate proceeding at some time to some Court 
every question of law raised, whatever the nature of the right invoked 
or the status of him who claims it. (Italics supplied.) 


Tendency of the Supreme Court to Omit Judicial Review 


This rule, however, has not received in its application the same clean- 
cut adherence from the Courts which would correspond to its statement 
by Mr. Justice Brandeis. Increasingly, in recent years the Supreme 
Court has tended to treat many issues, which, when subjected to adequate 
analysis, would be seen to be issues of law, as lying within the discretion 
of an administrative agency, and, therefore, non-reviewable. Beginning 
with the mandamus cases discussed above, this conception of adminis- 
trative discretion as including a discretion to decide between doubtful 
rules of law has gradually permeated into other fields. 

The Courts have begun to draw a distinction between two kinds of 
questions of law: Those which involve what are sometimes spoken of 


8492 Cong. Rec. A3151. 


35 St. Joseph Stock Yards Co. v. United States, 298 U. S. 38, 72, 73, 77; 56 Sup. 
Ct. 720 (1938). 
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as general law or legal principles, and others which involve the construc- 
tion of technical terms and the application of knowledge thought to 
be expert and specialized. Where the legal question involved in a review 
proceedings is of the latter character, the Courts have indicated an incli- 
nation in many eases not to review it, but to permit the administrative 
construction of law to stand. In these cases naturally everything turns on 
where the Court chooses to draw the line between what is ‘‘general’’ and 
what is ‘‘technical,’’ thus in effect leaving to the Court’s discretion 
the determination of whether it would or would not review a legal 
question.*¢ 

Perhaps the most outstanding recent instance of this attitude on the 
part of the Supreme Court is found in the leading tax case of Dobson 
y. Commissioner, 320 U. S. 489, decided in 1943, where the statute 
empowered the reviewing Court to set aside an administration de- 
cision not ‘‘in accordance with law’’. In this instance the administrative 
body, the Tax Court, had reached a conclusion on the ground that a 
certain transaction resulted in either a capital gain or a return of capital, 
and not an ordinary gain. There was no controversy as to the facts but 
merely as to the legal conclusions which should properly be drawn 
from them on this issue. The Supreme Court, in an opinion which 
has been the subject of much subsequent comment,** took the view that 
on a question of this kind it would not substitute its own judgment 
for that of the Tax Court, saying that technical and accounting problems 
were involved, and that 


. . when the Court cannot separate the elements of a decision 
so as to identify a clear-cut mistake of law, the decision of the Tax 
Court must stand ... In deciding law questions Courts may 
properly attach weight to the decision of points of law by an admin- 
istrative body having special competence to deal with the subject 
matter.®8 


It is submitted that such a position on the part of the Courts will 
henceforth be hard to square with the specific language of the first sen- 
tence of Paragraph (e) of Section 10 of the Administrative Procedure 
Act, if that sentence is given the effect which an objective reading of its 
words seems to require. The reviewing Court is there not merely given 
the power, but by the word ‘‘shall’’ is placed under an obligation, 
not only to ‘‘interpret constitutional and statutory provisions’’ but to 





36 The writer had occasion to discuss this matter somewhat more fully before an 
Institute on Administrative Law and Procedure conducted by the American Bar 
Association on September 13, 1940. The address was printed in 25 Minn. Law 
— at page 588; the passage relevant in the present connection is at pages 

87See, for example, Stern, Review of Findings of Administrators, Judge and 
Juries: A Comparative Analysis (1944) 58 Harv. L. Rev. 70, Paul Dobson v. Com- 
missioner: The Strange Ways of Law and Fact (1944) 57 Harv. L. Rev. 753, Plumb: 
The Tax Benefit Rule Tomorrow (1944) 57 Harv. L. Rev. 675. 

38 320 U. S. 489, 502, 64 Sup. Ct. 239, 247. 
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**decide all relevant questions of law’’*®® (italics supplied) ; and then 
follow the additional words which impose on the reviewing Court it. 
self the further duty of determining ‘‘the meaning or applicability of the 
terms of any agency action.’’ 

The explicitness of this additional language just quoted, coupled with 
its reference to ‘‘the meaning of the terms’’ of agency action, would seem 
henceforth to require the Court in a review proceeding to look for it- 
self at even those technical questions, whether they are regarded as law 
or fact, which are frequently involved in the ‘‘terms of agency action,” 
and which the Courts in recent years have tended to treat as more or 
less immune from judicial consideration.*® 


Broadened Review is Commanded on Questions of Fact 


In the same way that the language of Paragraph (e) seems clearly 
intended to broaden to the extent just indicated the scope of judicial re- 
view on questions of law, there is likewise shown by other language of the 





39 In a relatively recent article in 58 Harvard Law Review 70, Robert L. Stern 
uiscusses the Dobson case and Gray v. Powell, 314 U. S. 402 (1941), in connection 
with the review of “mixed” questions of law and fact, and advances a rationale 
which, if adopted and judicially applied without sympathy for the legislative purpose, 
might largely eviscerate the guaranties intended and thought to be embodied in the 
Act. Stern concludes that in reviewing administrative applications or interpreta- 
tions of broad “technical” statutory terms (“producers” in the Powell case and 
“chargeable to capital account” in the Dobson case), judicial designations such as 
“inference of fact”, “ultimate fact”, “ultimate conclusion” and “mixed question of 
law and fact”, resorted to for the purpose of holding non-reviewable the matter so 
designated, are but different modes of expressing the same thought. In his view 
this thought is that the first, if not the only, question of law presented is whether 
or not the legislature wanted the judgment or discretion of the agency on the matter 
in dispute. If this be answered in the affirmative, then it is said to follow that no 
other question remains for review, even though, as in the Dobson case, there was no 
dispute whatsoever as to the facts. Stern concludes his discussion by commenting 
that “the duty of the Court is to search for and apply the legislative will .. . 
and not to decide a question for itself whenever it calls for the promulgation of a 
rule of general application” (page 109). 

Assuming the accuracy of Stern’s surmise as to the thoughts of the judiciary, the 
Act should have the effect of discouraging the indicated judicial use of such invocatory 
phrases as a means of expressing a conclusion that a particular agency function 
1s “by law committed to agency discretion”. If the provisions of sub-section 10(e) 
of the Act are interpreted in the manner undoubtedly intended by their authors, 
“inferences”, “ultimate facts”, and “mixed questions” are never any longer exempt 
from review per se, but are instead subject to the enumerated specific requirements 
of the sub-section. On the other hand, a direct and independent judicial decision of 
whether the agency function in question was “committed to agency discretion” might 
be made with relative ease, since the Act does not in terms establish standards for 
that determination. 

The danger is that, in view of these considerations, the Stern rationale or some 
similar theory may now become the starting point for a reversal of approach, resulting 
in decisions denying review altogether by finding a legislative delegation of discre- 
tion as to the types of functions which, when exercised heretofore, gave rise to judicial 
application of the type of labels referred to above. Whichever view the reviewing 
Court may take as to the issue presented, however, it seems clear from the legisla- 
tive history that the technical nature of the question and the competence of the 
administrator are not sufficient under the Act to support the extension of “adminis- 
trative finality” to the point reached by the Dobson case and decisions following It. 

40 Aside from these clear expressions in the Act itself, significant evidence of a 
legislative intent that administrative expertise shall not in the future constitute 
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paragraph a clear intent to broaden similarly the scope of review on ques- 
tions of fact. It is submitted that no other conclusion can properly 
follow the third, or last, sentence of Paragraph (e) when read in the light 
of the legislative history of the Act and of the earlier bills which pre- 
ceded it. 

The relevant language is that the reviewing Court, in making its 
determinations in the enumerated situations where it is under a duty to 
set aside an administrative finding ‘‘shall review the whole record or such 
portions thereof as may be cited by any party.’’ This language is to be 
read especially in connection with that part of the previous sentence 
which lays upon the Court the duty of setting aside ‘‘agency action, find- 
ings and conclusions . . . unsupported by substantial evidence.’’ These 
two parts of the statute when read together sum up into substantially the 
same result as that contained in the bill of the Acheson Committee 
minority, which required the reviewing Court to consider ‘‘findings, 
inferences or conclusions of fact unsupported, upon the whole record, 
by substantial evidence’’ (italics supplied) .** 

The intention and meaning of this language was in turn explained 
by the quotation from Dean Stason’s testimony at the Senate hearings, 
set forth at an earlier point in this paper.** It there clearly appears that 
the purpose and intention of the third sentence of Paragraph (e) of 
the judicial review section of the Administrative Procedure Act is to 





either directly or indirectly a ground for judicial abdication may be found in what 
Congress refused to say. In Section 311(e) of their draft bill the minority of the 
Acheson Committee enumerated the specific questions of law and fact which might 
be raised on review, and immediately thereafter added the following proviso: 


“Provided, however, That upon such review due weight shall be accorded 
the experience, technical competence, specialized knowledge, and legislative 


policy of the agency involved as well as the discretionary authority conferred 
upon it.” 


The Acheson minority bill was introduced in the 79th Congress as H. R. 1206, 
and the House Judiciary Committee heard testimony on it along with the bill 
which, as amended, became the Administrative Procedure Act. Although the Act 
adopts most of the judicial review provisions of the minority bill, the injunction 
of the proviso quoted above seems never to have been seriously considered by Con- 
gress or its committees. It was not set forth or mentioned in the Senate Committee 
_ of June, 1945, did not appear in the bills reported by either the Senate or 

ouse committees, and no subsequent reference to it or to, any similar provision 
has been discovered in the recorded debates in Congress or in any other document 
teflecting the legislative history of the Act. 

_ Thus while even the Acheson minority proposal would in principle have re- 
stricted the doctrine of the Dobson case by requiring review of “all relevant ques- 
tions” of law, the requirement could often have been easily satisfied, if not made 
illusory, by reliance upon administrative specialized skill and competence in matters 
of law, under the terms of the quoted proviso. It seems inescapable that in 
writing the Act Congress deliberately decided not to include a provision making 
possible in that manner a judicial failure to accord what Congressman Lea once 
referred to as “honest-to-God” review. 83 Cong. Rec. 9096. 

41 REPORT, page 246. 

42 This testimony, which is set forth in the text at page 515 includes the state- 
ment that the Bradford Dyeing Association case presented “another interesting de- 
viation from good practice.” That “deviation” arose from the view that the judicial 
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eliminate from judicial review of fact determinations not merely the 
scintilla rule but also that interpretation of the substantive evidence for. 
mula which would permit the reviewing Court to examine only one 
side of the evidence. The purpose of the new provision, while not requir- 
ing the reviewing Court to weigh evidence and substitute its own judg- 
ment for that of the administrative agency, is to require it at least to 
look at the evidence on both sides and see whether the evidence in sup- 
port of the administrative conclusion can fairly be regarded as substan- 
tial in the face of the evidence on the other side. This purpose was 
made explicit in the House Committee Report on the present Bill, where 
the following language occurs: 


The requirement of review upon ‘‘the whole record’’ means 
that courts may not look only to the case presented by one party, 
since other evidence may weaken or even indisputably destroy that 
ease. (Italics supplied) .** 


Identical language is in the Report of the Senate Committee.“ 
The New Act Goes Further than Existing Formulae as to Review of Facts 


Aside from these and similar unmistakable expressions of legislative 
intent, it seems entirely clear that language which differs as widely as 
that contained in the last sentence of Paragraph (e) from the hitherto 
accepted formulae for fact review would not have been used, and that 
there would have been no reason or excuse for using it in the statute, if 
it was the intention of Congress by this paragraph to make no change in 
existing law but merely to restate it. The existing formulae confine 
themselves to the requirement either that the finding of the administrative 





— to review facts did not apply to “inferences” drawn by the agency but was 
imited to a determination of whether the “underlying” facts were supported by 
substantial evidence. From 1940, when the Bradford case was decided, to 1944, 
when Medo Photo Supply Corp. v. N.L.R.B., 321 U. S. 678, 64 Sup. Ct. 830, was 
decided, the theory that administrative inferences were not to be tested by the 
“substantial evidence” rule seems to have finally been established in the decisions of 
the Supreme Court. In the Medo case, Chief Justice Stone, writing the opinion of the 
Court, made the following significant comments in a foot-note: 


“It has now long been settled that findings of the Board, as with those 
of other administrative agencies, are conclusive upon reviewing courts when 
supported by evidence, that the weighing of conflicting evidence is for the 
Board and not for the courts, that the inferences from the evidence are to be 
drawn by the Board and not by the courts, save only as questions of law are 
raised and that upon such questions of law, the experienced judgment of the 
Board is entitled to great weight .. .” (page 681) 


Under the language of subsection 10(e) of the Act, there would seem to be no longer 
any room for a less critical judicial inquiry into the propriety of inferences than into 
the basis for findings of the “underlying” facts, unless the drawing of the inferences 
in question is “by law committed to agency discretion.” In this important respect 
also the Act would seem to —s the scope of review. 

43 Senate Document No. 248, 79 Cong., 2d Sess.; entitled Administrative Pro- 
cedure Act, Legislative History, page 280. 

44 Ibid, page 214. 
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agency shall not be ‘‘unsupported by evidence’’ or ‘‘shall be supported 
by substantial evidence’’.*® 

The Administrative Procedure Act goes further. It does not content 
itself with a mere restatement of the ‘‘substantial evidence’’ rule; it 
adds a novel requirement when it says that the reviewing Court in de- 
termining whether or not a finding is supported by substantial evidence 
“shall review the whole record or such portions thereof as may be cited 
by any party.’’ This new and additional language must be given some 
meaning. What that meaning is should appear without further comment 
from the history of the various transformations of the review parts of 
the earlier bills discussed in the first section of this paper. 


Conclusions as to the Review Provisions of the New Act 


In final summary and conclusion, it may be said that if the review 
provisions of the Administrative Procedure Act are to be construed by the 
Courts in an objective spirit and in such manner as to give effect to their 
intent and purpose, they should at least produce two results: 

First, they should make impossible a judicial refusal, as in Dobson v. 
Commissioner, to consider independently so-called ‘‘technical’’ questions 
of law ; and 

Secondly, they should make impossible a judicial failure, as was 
apparently the case in National Labor Relations Board v. Waterman 
Steamship Co.** and in National Labor Relations Board v. Bradford 
Dyeing Ass’n.*", to consider whether opposing evidence destroyed the 
apparently ‘‘substantial’’ character of evidence tending to support the 
administrative determination of fact. 





45 For examples of how little evidence has been held by reviewing Courts to be 
sufficient to support administrative decision, see Medo Photo Supply Corp. v. 
N.L.R.B., 321 U. S. 678, 64 Sup. Ct. 830 (1944), Dae poate Rutledge’s dis- 
senting opinion; Swayne v. Hoyt, Ltd. v. U. S 7 Sup. Ct. 478 (1937), 
particularly as to lack of justification for the contract-rate system; Booth S. S. Co. 
v. U. S., 29 F. Supp. 221 (D.C., S.D. of N. Y., 1939); and the observation of Chief 
Justice Stone, dissenting in Bridges v. Wixon, 326 U. S. 135, 178, 65 Sup. Ct. 1443, 
1463, (1945 ), that “almost each week” the Court accepted administrative findings 
based on “tenuous support of evidence”. 

. For apparent examples of judicial failure to examine the whole record, see, 
in addition to the cases cited above in this footnote; N.L.R.B. v. Bradford Dyeing 
Ass'n, 310 U. S. 318, 60 Sup. Ct. 918 (1940), particularly as to discharge of em- 
ployees ‘’ A in union activity; and N.L.R.B. v. Waterman S. S. Corp., 
9 U 0 Sup. Ct. 611 (1940), where Justice Black, speaking for a Court 
a EF reversing the Circuit Court decision holding invalid a Board order, 
recited certain supporting evidence and then observed that the recitation was 
“not to say that much of what has been related was uncontradicted and undenied 
af. evidence offered by the Company and by the testimony of its officers”. (page 


46 309 U. S. 696; 60 Sup. Ct. 611 (1940). 
47 310 U. S. 318, 60 Sup. Ct. 918 (1940). 








Senator Wiley Writes To Civil Service Commission 
Concerning Appointment Of Examiners— 
President Of Association Of I. C. C. Prac- 
titioners es On Senator Wiley’s 

tter. 


In the May, 1947, issue of the American Bar Association Journal 
there is published the following letter from Senator Alexander Wiley, 
Chairman of the Senate Committee on the Judiciary, to the Civil Serv- 
ice Commission concerning the appointment of Hearing Examiners 
under the provisions of the Administrative Procedure Act: 


United States Senate Committee 
On The Judiciary 
April 5, 1947 
‘‘Honorable Arthur S. Flemming 
Commissioner, 
United States Civil Service Commission 
Washington, D. C. 


‘Dear Mr. Flemming: 


‘* As has been previously related to you from my office, I am keenly 
interested in the caliber of the some 350 hearings examiners who will be 
appointed under the Administrative Procedure Act. The reason for my 
interest is obvious. 

“*It has been stated on high authority that these hearings examiners 
will occupy posts as powerful or more powerful than those occupied by 
district or circuit judges. During the 80th Congress there will be very 
few judicial appointments. But here are some 350 quasi-judicial posts 
of the highest importance that are about to be filled. 

‘* According to advice to me from some of the highest and most un- 
impeachable sources in the legal profession, it is feared that these hear- 
ings examiners will be appointed on a narrow partisan and ideological 
basis, with the selection largely limited to present examiners and agency 
staffs, with all members of other parties largely excluded irrespective 
of their possibly superior qualifications. 


Men of Outstanding Fairness and Judicial Temperament Are Needed 


‘‘T am determined that this condition which is feared shall not come 
about; that the men who fill these administrative examiner posts shall 
not, as has been well said by the AMERICAN Bar AssocIATION JOURNAL, 
be ‘men of bias, of ideological pre-conceptions, of partisan fealty, of sub- 
servience to pressure groups, of habits of unfairness, of disregard of the 
true values and weight of evidence.’ It seems to me that the burden of 
proof is on the United States Civil Service Commission that these hear- 
ings examiners will not be men of leftist thinking, men who don’t have 
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complete loyalty to our constitutional system of checks and balances, 
men who are not devoted to our system of private enterprise; but rather 
men of outstanding judicial temperament, who are unalterably dedicated 
to the preservation of the American Way. 

‘‘The President has recently issued his loyalty order for the re- 
moval from government payrolls of persons whose loyalty is open to 
question. It seems to me that we ought in this case to ‘lock the barn 
door before horses of Red stripe can get in, rather than attempt to shoo 
them out once they get in.’ 


Substantial Proof of Selection for Qualifications Is Demanded 


‘*Mere generalities that the Commission is going to take ample safe- 
guard against Communists filling these posts is not enough. I am anx- 
ious not only that these appointees not be Communists, but that they 
not be appointees who will offer only shallow resistance to Commun- 
istic influences upon them. There are too many who, although they are 
not Communists, nevertheless lack the moral values with which to com- 
bat Communistic infiltration and pressure which is brought to bear upon 
them. 

‘*T shall be looking for substantial proof that the Civil Service Com- 
mission is going to fill these quasi-judicial posts with men of the highest 
unimpeachable caliber of the legal profession available, rather than with 
men who simply have occupied similar positions in the Federal Gov- 
ernment today, who largely are of one party, and who may lack the 
approach of private enterprise in their work. 

“Looking forward to hearing from you on this matter at your 
earliest convenience, I am, 


Respectfully yours, 
ALEXANDER WILEY’’ 





Commenting on Senator Wiley’s letter, the President of the As- 
sociation of Interstate Commerce Commission Practitioners wrote the 
following letter to the Civil Service Commission: 


Association Of 
Interstate Commerce Commission 


Practitioners 
May 31, 1947. 
Hon. Arthur S. Flemming, 
United States Civil Service Commission, 
Washington, D. C. 


Dear Mr. Commissioner : 


There is published in the May, 1947, issue of the American Bar As- 
sociation Journal a letter, dated April 5, 1947, to you from Senator 
Alexander Wiley, concerning the selection of examiners of Administra- 
tive Agencies pursuant to the Administrative Procedure Act. 

While Senator Wiley’s letter appropriately emphasizes the 1m- 
portance of selecting men of ability, integrity, and high caliber, his 
comments as to the need for a sweeping change in the present personnel 
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of examiners and for the elimination of those with ‘‘ideological precon. 
ceptions’’ and Communistic views or sympathies are apt to give a 
gravely unjust and erroneous impression of those administrative agencies, 
particularly the Interstate Commerce Commission and other older agen- 
cies, which have established themselves in public confidence through long 
years of loyal, impartial, and distinguished service. 

The Association of Interstate Commerce Commission Practitioners, 
which has over 3,000 members throughout the United States, is parti- 
cularly concerned with the Interstate Commerce Commission. The ex. 
aminers of that Commission have long been chosen under Civil Service 
regulations which have assured selection of competent men and protected 
the Interstate Commerce Commission from political or other interference 
in their selection. As a group, they have made an enviable record in 
performing with ability, impartiality, courtesy, and firmness the im- 
portant tasks assigned to them. They have felt a laudable pride in their 
work, a deep sense of responsibility in making the Interstate Commerce 
Act serve its broad and remedial purposes, and a patriotism beyond 
reproach. 

The examiners of the Interstate Commerce Commission have been 
carefully trained over a period of years in dealing with the intricate, 
complex, and complicated problems arising under the Interstate Com- 
merce Act and requiring intelligent, patient, and impartial determina- 
tion on the facts and under the law, of reasonable and non-prejudicial 
rates, acquisitions in the public interest, new operations required by 
public convenience and necessity or consistent with the public interest, 
securities issues compatible with the public interest, reasonable returns 
on value, ete. They have had deeply instilled in them the basic elements 
of fair play in providing full opportunity to litigants to be heard. They 
have been a bulwark to the Commission in its sixty years of service as 
a non-political, independent, and highly important administrative agen- 
cy. It seems inconceivable that the Civil Service Commission would not 
give full recognition to the qualifications of these examiners in making 
appointments under the Administrative Procedure Act and carrying for- 
ward its purpose to provide proper compensation for the difficult and 
important work which they perform. 

It is not believed that Senator Wiley intended to include these 
able and patriotic men within the strictures of his letter. Yet in order 
that the record may be clear, it seems appropriate to say what is here 
said. 

Your Commission, it is believed, is well aware, from its constant 
contact with the Interstate Commerce Commission, of the high standing 
of the examiners of that Commission. 


Respectfully, 
Copies to: (s) R. Granvitte CurRY 
Hon. Alexander Wiley, President. 
United States Senate. 
William L. Ransom, Esquire, 
Editor-in-Chief, 
American Bar Association Journal. 
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Hearing Examiners, Designated By The Commis- 
sion Under The Administrative Procedure Act. 


Acting pursuant to the provisions of Section 11 of the Adminis- 
trative Procedure Act, the Interstate Commerce Commission on June 
10 and 11, 1947, designated 47 examiners on its staff as ‘‘hearing ex- 
aminers’’. This list included Mr. Frank E. Mullen, who had been As- 
sistant Chief Examiner since April 16, 1941. His relinquishment of 
this position is recognized as a distinct loss in the administration of this 
agency but a definite gain in prestige and standing of the newly organ- 
ized group of hearing examiners. 

Mr. Mullen entered the service of the Commission on July 1, 1920, 
as a junior examiner. He had previously been graduated from New 
York Law School with an L.L.B. degree, had practiced law in New York 
City, and had served in World War I, advancing from Private to 
Captain in combat service in France. As examiner he has had assigned 
to him many important, difficult, and complicated cases since he joined 
the Commission’s staff. His thorough study and understanding of the 
acts administered by the Commission led to his selection to conduct an 
in-training course for the benefit of examiners in the years 1929-1931. 
As Assistant Chief Examiner he has been strikingly popular in the 
Commission and has undoubtedly contributed to the building of good 
will for this agency in his direct, intelligent, and courteous dealings with 
the public. Upon announcement that he had relinquished his position, 
there was an impressive stream of callers to express their regret that 
he would no longer hold this office. Many examiners remembered his 
helpfulness, his constructive suggestions, and his willingness to work 
with them at any time, nights or Sundays, in solving troublesome and 
difficult problems. 

The Commission is fortunate in having as Mr. Mullen’s successor, 
Mr. Harold D. McCoy, who was appointed Assistant Chief Examiner on 
June 9, 1947. Mr. McCoy, who was born on December 28, 1900, has won 
recognition in the Commission through hard work and ability. He was 
graduated from George Washington University with an A.B. degree 
and from the University of Wisconsin with an L.L.B. degree. Since 
joining the staff of the Commission in 1921, he has had experience in 
a number of branches of the Commission’s work and was regarded as 
one of the key men in the Bureau of Motor Carriers at the time of his 
appointment to the position of Assistant Chief Examiner. He has the 
rare ability of a careful student and a good executive. It will be re- 
membered that he prepared a compilation of 172 United States Supreme 
Court decisions important to the Interstate Commerce Commission and 
that the Association of Interstate Commerce Commission Practitioners 
had this compilation printed and distributed throughout its entire mem- 
bership. He did important work in connection with the drafting of the 
1942 revision of the Commission’s Rules of Practice. In World War 
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IL he served as a Colonel in the Army and won distinction as Executive 
Officer of the Third Transportation Zone, Baltimore, Md., for his inita- 
tive, tact, resourcefulness, and sound judgment. 

The list of examiners who have been designated by the Commission 
as ‘‘hearing examiners’’ under the Administrative Procedure Act are 
as follows: 


Bureau of Formal Cases 


Arthur R. Mackley Martin J. Walsh 

G. Heard Mattingly Clarence K. Glover 
Frank E. Mullen Frank C. Weems 
Howard Hosmer J. Edgar Snider 
Paul O. Carter Russell M. Brown 
Chester E. Stiles Samuel R. Diamondson 
Edward J. Hoy William R. Brennan 
Andrew J. Banks Paul C. Smith 

John B. McGrath John A. Russell 
Burton Fuller Charles B. Gray 
Myron Witters Lyman N. Dishman 
Frank M. Weaver Harold M. Brown 
Geo. J. Hall Edward L. Glenn 
Otis L. Mohundro Geo. B. Vandiver 
Harry G. Cummings Otto A. Hanson 
Fred L. Sharp Edward L. Boisseree 
Charles W. Berry Walter D. McCloud 
Claude A. Rice Oren G. Barber 


Marion L. Boat 


Bureau of Finance 


Joseph V. Walsh Jerome K. Lyle 
Homer H. Kirby Clarence A. Bernhard 
Ralph R. Molster Paul C. Albus 


Bureau of Motor Carriers 


Thurston B. Johnston 
Henry C. Lawton 
James J. Williams 
Tobias Naftalin 
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EX PARTE 162 
INCREASED RAILWAY RATES, FARES, AND CHARGES, 1946.* 


By Ray Cox 


Over a year ago the rail carriers filed a petition with the Interstate 
Commerce Commission for authority to increase their basic rates by 25% 
to become effective May 15, 1946, because of greatly increased costs of 
materials and supplies as well as further wage increases. 

This petition was docketed as Ex Parte 162. Ex Parte 148 was 
reopened and both cases heard together. Special rules of procedure were 
adopted, and considerable evidence was submitted, principally in the 
form of verified statements. Hearing was held in Washington, D. C., 
from May 6th to May 10th, with oral argument on May 11th and 13th, 
1946. 

There was considerable objection to those proposed increases, the 
opponents contending that to make such increases effective on such 
short notice would not give all concerned an opportunity for a full 
hearing, as required by law. It was further contended the evidence 
submitted by the carriers was not sufficient to show the necessity for those 
increases, particularly in view of the fact land grants rates were to be 
eancelled on October 1st, 1946, and the trend of post-war traffic had 
not yet been determined. 

The Commission therefore decided to merely reinstate those increases 
previously effective under Ex Parte 148 as a temporary measure and 
to conduct further hearings as to the need of the carriers for additional 
revenues. The only exception to the original Ex Parte 148 increase was 
in the form of an additional 5% for carriers in Official Territory, an 
additional increase in the rates on coal and coke and an increase to 50 
cents in the minimum rate on LCL shipments accorded pick-up and de- 
livery service. 

Further hearings were then held and evidence received at Chicago, 
Ill., Buffalo, N. Y., Atlanta, Ga., Houston, Tex., Salt Lake City, Utah, 
and Washington, D. C., at each of which one or more Commissioners 
presided. During the course of these hearings 316 witnesses were ex- 
amined and 116 verified statements received, in addition to the 51 
witnesses examined and 100 verified statements submitted at the pre- 
vious hearing in Washington in May, 1946. 

The carriers submitted statistics and estimates by their statisticians 
to show the net income for all Class I railroads for the year 1946 would 
only be $29,000,000 and that for the year 1947, on the basis of freight 
rates in effect at the time the petition was filed, there would be a deficit 
in net income of $312,000,000. They also presented statistics indicating 





* This address was made by Mr. Cox on May 7, 1947, before the Kansas City 
Chapter of the Association of Interstate Commerce Commission Practitioners. Mr. 
Cox was formerly on the staff of the Traffic Department of the Chicago, Rock 
Island and Pacific Railway Company. He is a member of our Association and has 
an office in Kansas City. 
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the net income of Class I carriers in the Eastern District (Official Terri- 
tory) for the first nine months of 1946, would show a deficit of over 
$91,000,000. 

Official statistics for the year 1946 have not yet been released by the 
Interstate Commerce Commission, but it will be interesting to observe 
how the actual net income of the carriers compares with the estimated 
income on which the increases were authorized. A statistician for the 
carriers has stated in one of the State hearings on increased freight rates 
that their estimates compare very favorably with the actual traffic 
handled. 

Representatives of shippers, while acknowledging that some increase 
in freight rates was justified, generally contended their costs had also 
shown considerable advances and that a 25% increase in freight rates 
would be more than their traffic could stand. There was also a strong 
contention by certain groups of shippers that, regardless of what increase 
was finally authorized generally, their commodities should not be given 
the full increase but should be only increased about half as much as 
general commodities. This was especially true of the agricultural in- 
terests and of course, they had a number of precedents in their favor. 

After all the evidence had been received and the case argued orally, 
the Commission finally rendered a decision on December 5, 1946, au- 
thorizing increases in all freight rates and charges, except demurrage, 
of from 15% to 25% subject to specified maxima for some commodities 
and flat increases in cents per 100 lbs. or per ton for certain other 
commodities. 

The Commission has estimated the increase authorized will aggre- 
gate nearly a billion dollars a year, or an average increase of approxi- 
mately 17.6 per cent. 

The increases were published by the carriers originally in the Tariff 
of Increased Rates and Charges No. 162, effective January 1, 1947, on 
interstate traffic. 

A few of the states also authorized the increased rates to become 
effective concurrently with the interstate increases, but most of the 
states set these cases for hearing after the interstate decision, and only 
authorized the increases after full consideration. I will discuss the in- 
trastate feature later. 

The increases authorized on interstate traffic superseded the tem- 
porary increases which became effective last July 1st. They will there- 
fore be applied to the rates which were in effect on June 30th, 1946, or if 
there has been a change in any rate since June 30th, either by voluntary 
action of the carriers, or by order of the Commission in any case other 
than Ex Parte 148-162, the increase will be applied to the changed 
rate. 

The new increase is 20% in this territory, as well as in South- 
western, Southern, and Trans-Continental territories, and on traffic mov- 
ing between any of these territories, and applies on all less-than-carload 
and any-quantity rates, as well as on general commodity carload rates 
and on carload class rates on commodities other than those named in 
Note 5 and the specific items in Tariff X-162. In Official territory as 
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described in Note 4 in Tariff X-162, this increase will be 25%, and on 
traffic moving between Official Territory and other territories, the in- 
erease will be 2214%. 

This additional increase for Official Territory follows the pattern 
set in the interim decision in Ex Parte 148, when that Territory was 
granted an additional 5% over the increase authorized in other terri- 
tories. In that case, however, only the basic increase of 6% or 3%, 
depending on the commodity, was authorized on inter-territorial traffic, 
whereas, this time an equalization is provided by means of the 2214% 
increase on such traffic. Another difference is in the addition of the 
extra 5% for Official Territory to the basic 20% to make a total of 
25% for that territory, instead of pyramiding these increases as was 
done under the interim decision in Ex Parte 148, when these rates were 
first increased 6% or 3%, and then that result increased an additional 
5%, to make a total of 11.3% or 8.15%. 

There were some cases where the carriers had republished certain 
rates during the last half of 1946, to include the temporary Ex Parte 
148 increases. Due to the method of publication, there were some cases 
where the Ex Parte 148 increase was not automatically cancelled on 
January 1st, 1947, when the new increases became effective. This has 
resulted in a double increase in certain rates, but most of the carriers 
have made immediate correction when such cases have been called to 
their attention. 

In this decision the Commission authorized the reestablishment of 
previously existing rate relationships that might be disrupted by the 
increases. This readjustment has been accomplished in some instances. 
In the case of grain rates from this territory to the East, however, the 
readjustment published by the carriers was not satisfactory to a number 
of shippers, and the revision is now under suspension in I&S Docket 
No. 5465. It is only natural that the carriers would want to reestablish 
rate relationships by making increases in the lower rates, and it is 
also quite apparent that shippers would prefer to have the readjustment 
made by reducing the higher rates. The final decision will therefore 
have to rest with the Interstate Commerce Commission. 

Finding 5 of this decision provided that where through rates were 
made by combining separately stated rates, such combination would not 
be increased separately, except as to grain and grain products, but a 
single increase would be applied to the entire through rate. This pro- 
vision was, of course, unworkable. For example, there was no specific 
rule as to just what increase would be applied to a combination made up 
of a class rate from New York to St. Louis, subject to a 25% increase, 
plus a commodity rate from St. Louis to Kansas City, subject to a 20% 
increase. 

The tariff publishing agents, after consultation with the Commis- 
sion’s Bureau of Tariffs, finally published Rule 7 in Tariff X-162, pro- 
viding that each separate factor would be increased separately in ac- 
cordance with the increase table governing the through movement. An 
exception was made as to movements entirely within Official Territory, 
where each factor of a combination rate was to be increased separately 
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according to the increase table governing that factor. This exception 
would come into play when one or more factors were interstate rates 
between points within the same state, but which were not given the full 
interstate increase because of action, or lack of action by that particu- 
lar State Commission. 

Another example of how this rule was unsatisfactory was in the 
ease of a combination where one factor was an ‘‘ All Commodity”’ rate 
applicable in Western Territory, subject to a 25% increase, and the other 
factor a class or commodity rate applicable within Official Territory, 
also subject to a 25% increase. The through rate, however, under the 
combination rule, would only be increased 2214%. 

The carriers made several attempts to. correct this situation, but 
each attempt merely confused the problem further, until they reissued 
the tariff on March 15th, effective April 30th, and provided that each 
separate factor will be increased according to the increase table govern- 
ing that factor. 

In the disposition of fractions, rates of approximately 5 cents or 
lower were increased in quarter-cent progressions; increases on rates 
from 5 cents to approximately 10 cents were in half-cent progressions; 
and rates of 10 cents and higher were increased to the nearest whole 
cent. On grain and grain products, all rates were increased in half-cent 
progressions. While this is the usual rule for disposition of fractions 
in a ease of this kind, it has resulted in some very odd rate increase 
progressions, especially in highly competitive commodities, where either 
origin or destination relationships are normally maintained. To illus- 
trate, I show a few rates below as they were prior to the Ex Parte 162 
increases, the same rates as increased 20%, and the amount of the in- 
crease : 


Base Rate Increased Rate Increase 
8 ¢ 9c le 
8l4e 10¢ le 
9 ¢ 1le 2e¢ 
9l4e 1le 1%e 

10 ¢ 12¢ 2e¢ 
10%e 13¢ 2le 
ll e¢ 13¢ 2e¢ 
12 ¢ 14¢ 2e 
13 ¢ 16¢ 3 ¢ 


It should be carefully borne in mind that the rule for disposition of 
fractions will not apply when maximum increases come into play. For 
example, take a base rate on gasoline of 344%4c. This commodity is sub- 
ject to an increase of 20%, which would be 6.9 cents. However, it is 
also subject to a maximum increase of 6 cents per 100 pounds. The in- 
creased rate would therefore be 40%4c, the original fraction being re- 
tained. 

It is significant to note that in some cases the Commission allowed 
greater increases than were requested by the carriers. For example, on 
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jron and steel articles, including pig iron and scrap iron, the carriers 
requested an increase of 25% with a maximum of 4c per 100 pounds, or 
80e per ton. While the Commission reduced the percentage of increase 
to 20%, they increased the maximum to 10¢ per 100 pounds, or $2.00 per 
ton. Then on cement and lime the carriers requested a flat increase of 
50e per ton, but the Commission authorized an increase of 20% with a 
maximum of $1.20 per ton. 

In order to understand the reasons for these increases and the factors 
taken into consideration by the Commission in arriving at their decision, 
it is necessary to briefly consider the history of this case as well as 
previous rate increases dating back to World War I. 

The present case is the outgrowth of an application originally sub- 
mitted by the carriers requesting authority to increase their rates 10 
per cent as a result of the increasing cost of materials and supplies, and 
various wage increases. An increase of 6% was authorized generally, 
with 3% on agricultural and certain other basic commodities and a flat 
increase per ton on coal and coke. This was effective March 18, 1942, 
and continued until May 15, 1943, when the carriers agreed to a sus- 
pension until December 31, 1943, on the theory that increased traffic 
as a result of the war made such increases no longer necessary. As a re- 
sult of later hearings these increased rates were suspended until a date 
six months after the legal termination of the war. 

There was no great demand for the cancellation or suspension of 
these original Ex Parte 148 increases except from some Government 
officials, and it is reasonable to assume it would not have been too great 
a task for the carriers to have kept those increases in effect by proper 
handling early in 1943. 

Prior to the Ex Parte 148 increase case, there have been six general 
increase orders, which I will very briefly outline: 

Under General Order No. 28, issued by the United States Railroad 
Administration, effective June 25, 1918, freight rates generally were 
increased 25%, because of rising costs of railroad operation as a result 
of war conditions and Government control. In this case grain, grain 
products and articles taking same rates were subject to a maximum in- 
erease of 6c per 100 pounds; livestock rates subject to a maximum of 7c; 
sugar was increased 22c per ewt., cotton 15¢ per ewt.; iron ore 30¢ per 
net ton; and lumber, brick, cement, lime, sand, gravel and stone were 
either increased a certain flat amount, or made subject to a maximum in- 
erease. Coal was increased by amounts of from 15c¢ up to 50c per ton, 
and coke from 15c to 75c¢ per ton, varying with the rate. All export and 
import rates were cancelled and domestic rates made applicable to this 
traffic. Petroleum was originally increased the full 25%, but this was 
later changed to a flat increase of 44%4c per 100 pounds. 

Then after the railroads were turned back to their owners under 
the Transportation Act of 1920, increases were authorized under Ex 
Parte 74, effective August 26, 1920, which theoretically would permit 
the carriers to earn a net annual income of 6% upon the value of their 
property used in transportation service. These increases were set up 
on a territorial basis, being 35% in Western Territory, 40% in Eastern 
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Territory, 25% in Southern Territory, and 25% in Mountain-Pacific 
Territory. The increase on traffic moving between Western and other 
territories on through rates was 3314%, but where rates were made up of 
combinations, each factor was increased separately. Various exceptions 
were requested by shippers, but the only commodity not increased was 
iron ore to the upper lake ports. The carriers were permitted, however, 
to restore rate relationships on coal and on grain and grain products 
which had been disrupted by the percentage increases. 

In I. C. C. Docket 12929, effective January 1, 1922, the increases 
authorized under Ex Parte 74 on wheat and hay were reduced one-half, 
with the rate on coarse grain to be 10% less than the rates on wheat. 

Early in 1922 the Commission decided a fair rate of return to the 
carriers would be 534% instead of the 6% previously authorized, and in 
I. C. C. Docket 13293, effective July 1, 1922, changed the increases author- 
ized under Ex Parte 74 to read as follows: 


In Western Territory—2114% instead of 35% 

In Southern Territory—1214% instead of 25% 

In Mountain-Pacific Territory—1214% instead of 25% 
In Eastern Territory—26% instead of 40% 
Inter-territorially—20% instead of 3314%. 


The carriers’ earnings in 1930 and 1931 were again reduced as a 
result of the depression. They therefore petitioned the Commission 
under Ex Parte 103 to authorize a general increase of 15% in all freight 
rates. The Commission, however, being fearful that such an increase 
would only serve to further deplete the carriers’ traffic, refused to permit 
any increase in the rates on grain, hay, cotton, fruits and vegetables, 
and certain additional commodities. An increase of le per 100 lbs. was 
authorized on some commodities; 6c per ton on coal, coke, ore, sand, 
gravel, crushed stone, products of mines, etc; and 2c per 100 lbs. on 
other commodities, including LCL freight. The maximum increase av- 
thorized was 10%. All money derived from these increases was pooled 
and the fund used for making loans to carriers who failed to earn their 
fixed charges. These emergency surcharges expired on September 30, 
1933. 

Temporary increases of 7% with a maximum of 5¢ per 100 lbs. were 
authorized under Ex Parte 115, effective April 18, 1935. Numerous 
exceptions were provided on certain commodities, although not so many 
as under Ex Parte 162. No increase was authorized on grain, grain 
products, fruit and certain vegetables, lumber, livestock, and some other 
commodities. Maximum increases were provided on various other com- 
modities. These increases expired December 31, 1936. 

Prior to the expiration of the Ex Parte 115 increases, the carriers 
filed a petition seeking authority to increase the rates on certain basic 
commodities. Some of these increases were finally authorized, effective 
partly in November, 1937, and the remainder in December, 1937. 

In November, 1937, the carriers requested authority to increase 
freight rates 15%, with certain exceptions. Under Ex Parte 123, a 
general increase of 10%, with 5% on agricultural commodities, and with 
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certain exceptions for some other commodities, was authorized to be 
effective March 28, 1938. The increases authorized in November and 
December, 1937, were absorbed into the Ex Parte 123 increases. Certain 
other increases made in 1936 and 1937 were also absorbed. 

You can readily understand from the above outline that there has 
been a general tendency in all freight rate increase cases to give special 
treatment to agricultural commodities, and to basic building materials, 
as well as to coal, coke, and iron ore, apparently on the theory that these 
commodities constitute the necessities of life to a large extent, and must 
have rates that will permit their free movement. 

It is also interesting to note that whenever increases were made 
on a territorial basis, the percentage has always been greater in the 
east than in either the south or the west. 

The individual states have, on the whole, moved with great delibera- 
tion in authorizing these increases, and have made numerous exceptions 
to the interstate basis in most cases where increases have been authorized 
up to the present time. 

In Missouri, a hearing was held on January 13, 1947, but the order 
authorizing the increases was not issued until March 10th, and the in- 
ereases became effective on March 19th. While the interstate basis was 
authorized generally, only 10c per ton, instead of 15¢ was authorized on 
sand, gravel, and crushed stone. A maximum increase of 2c per 100 
pounds, or 40e per ton, was authorized on Asphalt, Tar, and Cement, 
instead of the 6¢ maximum authorized on interstate traffic. The mini- 
mum charge per shipment was set at 75¢ instead of the $1.00 authorized 
by the Interstate Commerce Commission. 

In Official Territory, only 20% increase in class rates was authorized 
by Illinois and New York, instead of the 25% authorized on interstate 
traffic. Also Kentucky and Virginia only authorized a 20% increase in 
class rates instead of the 25% interstate increase for the portion of those 
states considered to be within Official Territory. 

The Illinois order has just been amended to authorize the full inter- 
state increases effective May 1st except on certain coal rates. 

Louisiana authorized the increases to become effective March Ist, 
but specified these increases were to expire on February 29, 1948. In 
this state, no further increase was authorized on asphalt-coated sand, 
gravel and crushed stone, but the Ex Parte 148 increases on these com- 
modities continued in effect. 

There has been a strong tendency in most of the Western states not 
to allow the full increase of 15¢ per ton on sand, gravel and crushed 
stone. Also a number of these states have not authorized the minimum 
charge of $1.00 per shipment, nor the minimum rate of 50¢ per cwt. 
where pick-up or delivery service is accorded. Kansas originally author- 
ized the 50c minimum rate in connection with pick-up or delivery service, 
but recently reopened the’ case for reconsideration of this feature and 
has now reduced this minimum rate to 25c per 100 lbs. 

Some of the states have not as yet set a date for a hearing in the 
increase cases. In Oklahoma a hearing was held on February 20th and 
2ist. The carriers took most of those two days to present their case, 
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which did not give the shippers an opportunity to offer very much testi- 


mony in opposition. The hearing was therefore adjourned until April com 
23rd, which was the next open hearing date on the Commission’s calendar. reo} 
The Oklahoma hearing was completed on April 23rd and 24th, and sor 
the case was taken under advisement by the Oklahoma Corporation Com- inet 
mission. This was probably the longest hearing in any State on the 
freight rate increase case, apparently occasioned by the carriers want- ease 
ing to halt the tendency of the individual states to grant exceptions to poir 
the interstate basis. dest 
An exhibit was presented in the Oklahoma case by Mr. H. V. Cook, wat 
A. G. F. A. of the Frisco Lines, showing that of the 41 states granting the 
the increases up to the present time, only 15 have authorized the same miss 
basis as on interstate traffic, while 26 states have made certain exceptions. in t. 
Mr. Cook has very kindly furnished me copies of this exhibit for distri- a pc 
bution to our members. be @ 
Kansas originally authorized the 50e minimum rate on LCL traffic the 
where pick-up or delivery service is accorded, but upon rehearing re- 
duced this to 20c. They also originally authorized a 75c minimum charge this 
on LCL shipments, but this was later reduced to 35c. The Kansas in- of t. 
crease on sand, gravel and related commodities is 5¢ per ton instead book 


of 15¢ as authorized on interstate traffic. The carriers have now filed a 
petition with the Kansas Commission to change the minimum rate back 
to 50e in connection with pick-up and delivery service, and to make the 
increase on sand, gravel, etc., the same as on interstate traffic. 

The Minnesota Commission at first only authorized the increases on 
class rates. Shortly thereafter they also authorized the same basis on 
coal as is applicable on interstate traffic, due to the competition between 
Superior and Duluth, and I understand they have now authorized the 
interstate basis on cement. 

To date the only Thirteenth Section cases filed which have come to 
my attention are in connection with certain coal rates in Illinois, and on 
the exception applicable in Arizona, where no increase was authorized 
in connection with line-haul rates on Lime Rock, Ore and Concentrates, 
Sulphuric Acid, nor on Raw Products of Agriculture, including Live- 
stock. 

A very important point in the interstate case is the statement by 
the Commission that the increases authorized are not to be considered 
as prescribed rates within the meaning of Arizona Grocery Co. vs. Atchi- 
son, T. & 8. F. Ry., 284 U. S. 370, which means that any rates published 
in purported compliance with this decision are subject to complaint, if 
discriminatory, and that reparation may be awarded. Also, the Inter- 
state Commerce Commission has stated this case would be held open for 
the purpose of. giving consideration to any necessary readjustments or 
corrections which the cireumstances may warrant, if brought to their 
attention in the manner prescribed in the Rules of Practice. 

Most of the states have also held their records open for further pro- 
ceedings upon complaint, and as previously mentioned, Kansas has al- 
ready reopened their case as to certain features. I am also reliably in- 
formed the South Dakota case will be reopened within the near future 
upon complaint. of a cement shipper in that state. 
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The increases authorized have resulted in some mal-adjustments of 
competitive rates, and I believe we can expect numerous petitions for 
reopening of both the interstate and many of the state cases, just as 
soon as the shippers have an opportunity to determine the effect of the 
increased rates upon their traffic. 

To date the only commodity I know of on which a formal interstate 
ease has been decided is on sulphur moving by rail from Texas producing 
points to Sulphur Docks, Texas, thence by barge to Chicago and other 
destinations. When the combination factors of the rail rate and the 
water rate were increased separately, the resulting rate was higher than 
the through all-rail rate with a single maximum increase. The Com- 
mission therefore set a specific increase on this total combination rate, 
in the same amount as the increase on the all-rail rate, and ordered that 
a portion of this increase be added to the rail factor, and the remainder 
be added to the water factor. By this method the relationship between 
the all-rail rate and the rail-water rate previously existing was reinstated. 

In the above, I have only attempted to touch on the high lights of 
this decision and subsequent developments. To fully cover all phases 
of this increase order would require at least a book, and perhaps several 
books could be written on the subject. 
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MR. LEONARD E. SCHELLBERG RETIRES FROM THE INTERSTATE COMMERCE 
COMMISSION. 


By R. GRANVILLE CurRy * 


Some men have those indefinable qualities which give individuality, 
character, and color to the organizations in which they are employed. 
This may appropriately be said of Mr. Leonard E. Schellberg, who has 
just retired from the staff of the Commission, after nearly 44 years of 
service. He was the head of the Commission’s Section of Mails and 
Files. 

Mr. Schellberg is known to nearly every employee of the Com- 
mission. He is held in high regard not only by the rank and file but by 
the Commissioners themselves. His booming voice has the robustness 
and sturdy masculinity of a sea captain. In fact the high seas have 
had their charm for him and far-away isles have had their romance. 
While born in Oregon in 1876, his official residence has been Hawaii 
County, Hawaii. He received his L.L.B. degree from Georgetown Law 
School, and before deciding to become a lawyer he attended the United 
States Military Academy for three years. 

His interest in those working for him, many of them boys, was 
generous and inspiriting. Probably no one ever connected with the 
Commission has had a greater influence in character-building than this 
unselfish member of its staff. Many a wayward tendency among the 
youths about him atrophied in the knowledge of his strength and per- 
sonal interest. He watched with pride the advancement of many of these 
to positions of responsibility and distinction. 

Those who served under Mr. Schellberg never felt that he was over 
them and those who theorectically might have claimed positions over 
him never felt that he was beneath them. He had a manly dignity and 
self-confidence that commanded deference. 

His sturdy and dynamic individuality and sheer animal spirits 
exerted a vigorous and positive influence against the deadening, im- 
personal routine and petty thinking which are so often apt to envelop 
workers and give them a feeling of frustration and discouragement. 

Those who knew him learned from others, not from him, of his in- 
numerable kindly acts. They recognized his accomplishments and the 
high standards he set. His industry, his executive ability, and his 
loyalty to the Commission contributed importantly to the functioning 
of this agency in serving the public. His keen sense of humor and his 
helpful and friendly attitude endeared him to his associates and to those 
having business with the Commission. 

The striking personality of this able and loyal member of the 
Commission’s staff will long be remembered. His example will remain 
to give spirit, pride of workmanship, and manly courage to those having 
duties to perform in the government service. His many friends wish for 
him a long life and much happiness in the years to come. 





* Editor-in-Chief and President of the Association of Interstate Commerce Com- 
mission Practitioners. 
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Significant Decision By The Commission In Union 
Tank Car Company Switching Case. 


The Commission rendered a significant decision on April 15, 1947, 
in Union Tank Car Company, Ex Parte 104, Part II. 

The case involved the lawfulness of the practices of the Illinois 
Central Railroad Company and the Louisiana & Arkansas Railway 
Company in performing terminal services at the Union Tank Car Com- 
pany repair shop in North Baton Rouge, La., consisting of two distinct 
types: (1) switching cars of freight to and from the repair shop, and 
(2) switching empty tank cars to, from, and between the tracks of the 
Union Tank Car Company for repair, storage, or cleaning. 

Division 3 had previously held that the empty tank car movements 
constituted transportation of property solely for the benefit of the 
Union Tank Car Company and that, since the carriers performed the 
service without charge, it was unlawful under section 6(7) of the Act. 
(264 I. C. C. 479) 

In a concise report, the entire Commission reversed Division 3, hold- 
ing that ‘‘ privately owned tank cars used by respondents (in considera- 
tion of mileage allowances) in the carrying out of their common carrier 
obligations with respect to the transportation of liquid commodities are 
instruments of transportation and, when they are temporarily with- 
drawn from transportation service to undergo repairs on respondents’ 
repair tracks or on the owners’ repair tracks, they do not become proper- 
ty subject to transportation charges within the meaning of section 6(7) 
of the act.’’ ® 

The Commission held that tank cars of private ownership are not 
different from those owned by respondents or other railroads; there- 
fore, they do not become ‘‘property’’ when temporarily out of service 
for repairs. The Commission has recognized that compensation must 
be paid for empty tank car movements only in those instances specifical- 
ly provided for in Mileage Tariff No. 7-N, I. C. C. No. 3924, and that 
movements to and from repair-shop tracks are not to be classified arbi- 
trarily as such. 

Another important aspect of the case is the reversing of Division 3’s 
conclusion that respondents were compensating the car owners for the 
cost of switching empty tank cars in the form of mileage payments and 
in addition rendering the service without charge, thereby unlawfully 
bearing a double burden. The Commission held that such question has 
no bearing on the issue in this proceeding. The point cannot be better 
stated than in the language of the decision: Even if ‘‘respondents pay 





*It was further pointed out in the decision that, even if it could be said that 
bad-order cars lost their status as facilities of transportation and became property, 
such change in status occurred in the North Baton Rouge switching district, and it 
necessarily follows that the service in question is an intrastate movement over which 
the Commission has no authority. 


—_— = 
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excessive rental (in the form of mileage allowances and free switching 
service) for the use of the car company’s tank cars, it would not be 
proper to attempt rectification of the situation by prescribing charges 
for switching bad-order tank cars to and from the car company’s re- 
pair tracks. The proper remedy would lie in readjustment of the 
mileage allowance, a matter which is not in issue in the proceeding.’’ 

This is a sound view. It conforms with the general arrangements 
between carriers and all who ship in tank ears. Any order requiring a 
complete departure therefrom at North Baton Rouge might have had 
far-reaching disruptive effects. 

In finding lawful the switching of cars of freight to and from the 
repair shop, the Commission again construed the Official Lines General 
Terminal Tariff (I. C. C. No. A-833) applicable on Illinois Central 
traffic at North Baton Rouge. It is noteworthy that the principles an- 
nounced in Corn Products Refining Company Terminal Service, 266 
I. C. C. 181, 198, were restated. The tariff rule is interpreted here, 
however, as providing a lawful basis for determining switching charges 
on carload traffic to and from the repair shop. This finding is consistent 
with the findings of the Commission in Standard Oil Company of Louisi- 
ana Terminal Allowance, 266 I. C. C. 437, 456, where the same tariff 
provisions were found applicable on traffic to and from the Standard 
Oil Refinery at North Baton Rouge. 
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MR. AMES, CHAIRMAN OF THE ASSOCIATION’S LEGISLATIVE COMMITTEE, 
REPORTS JUDICIAL CONFERENCE IN WASHINGTON. 


Following is the report of Mr. Harry C. Ames, Chairman of the 
Association’s Legislative Committee, concerning the Judicial Confer- 
ence held in Washington on June 6, 1947: 


This will constitute my report regarding the Judicial Conference 
held in the court room of the Court of Appeals on Friday, June 6, 1947, 
and may serve as the basis for your report in the Journal, if you care 
to make such use of it. 

There were eight topics set up in the agenda for discussion in the 
morning and afternoon sessions. The only topic in which our Associa- 
tion had any possible interest was No. 4 which read: Disbarment of 
lawyer-practitioners before administrative agencies should be by court 
action. 

In the thought that such a discussion might lead to the question of 
disbarring non-lawyer practitioners, I attended the conference at the 
request of President Curry and upon invitation of Justice Groner, in 
order to interpose objection if such a proposal were made. The discus- 
sion, however, turned upon entirely different ground and had to do only 
with the lawyers. The thought was expressed that administrative agen- 
cies should not have the power to disbar attorneys, but that such powers 
should reside exclusively with the courts. There was quite a lively dis- 
eussion of the question and the consensus of opinion among those present 
was that while an administrative agency might properly have power in 
the first instance to disbar an attorney from the privilege of appearing 
before it, such action on its part should be the subject of court review. 
While there is no specific statute giving a disbarred attorney right of 
appeal, it seems to me that under the general equity rules such an ap- 
peal could be made and that the resolution adopted by the conference 
does not effect any material change in the existing law. 

In any event, there was no discussion whatsoever affecting non- 
lawyer practitioners. 
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1. C. C. OPPOSES RAILROAD REORGANIZATION BILL 


The Legislative Committee of the I. C. C. has submitted a report 
to the House Committee on the Judiciary opposing the enactment of 
H.R. 3237, the Reed Railroad Reorganization Bill. The Committee said 
in its report, which contains 39 mimeographed pages, that the Bill is 
unworkable and unnecessary and contains many grave defects. It was 
pointed out in particular that the provisions of Section 2 of the Bill 
will not accomplish its purposes and that they are fundamentally un- 
sound, for the following reasons: 


1. It discards some plans of reorganization carefully worked out 
over a number of years by creditors of the railroads, approved with 
certain modifications by the Commission and the District courts after 
painstaking study and thorough consideration, accepted by more than 
two-thirds in amount of the total claims found to be entitled to partici- 
pate in the reorganization, confirmed by the District courts, and now 
ready for the final steps required to complete reorganization. 

2. It suspends and discontinues the proceedings under Section 77, 
leaves the properties in the custody of the courts, removes the trustees, 
and puts the debtors in possession of the properties, regardless of 
whether under any reasonable test the debtors have any equities in the 
properties. 

3. The provisions of Section 1 were intended for application to solv- 
ent railroads and are unsuited and inadequate for working out plans of 
adjustment for railroads in process of reorganization under Section 77. 

4. It would impede rather than hasten readjustment of capital 
structures, would suspend indefinitely the rights of creditors, and would 
result in great waste of time, effort and money. 

5. It would, in adjustments made pursuant thereto, require sacri- 
fices on the part of creditors for the benefit of stockholders without any 
sacrifices on the part of stockholders, and continue in effect, contrary to 
the public interest, capital structures which can not survive in a period 
of decreasing earnings and increasing costs. 

6. It would damage rather than restore credit of the railroads of the 
country as a whole. 

7. It is unworkable. 

8. It is unnecessary since any inequities resulting from the provi- 
sions of Section 77 of the Bankruptcy Act can be remedied by a simple 
amendment of that Section. 


This bill was the subject of hearings before a subcommittee of the 
House Committee on the Judiciary of which Representative Chauncey 
W. Reed is chairman. 
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WILBUR LA ROE ELECTED NATIONAL MODERATOR OF THE PRESBYTERIAN 
CHURCH. 


Delegates to the General Assembly of the Presbyterian Church on 
May 22, 1947, at Grand Rapids, Mich., elected Mr. Wilbur La Roe, Jr., 
of Washington, D. C., National Moderator and thus bestowed upon him 
the church’s highest honor. He is the fourth layman in history to hold 
this important post. 

Mr. La Roe has been an elder of the Chevy Chase Church since 1930. 
He served as a member of the Presbyterian Board of National Missions 
from 1939 to 1944, and has been a member of the General Council of the 
Church since 1945. 

Mr. La Roe, who was formerly Chief Examiner of the Interstate 
Commerce Commission, has been engaged in the practice of law in the 
District of Columbia since 1921. He served on the District Parole Board 
and received the 1947 award of the Corrections Division, Council of 
Social Agencies for outstanding services in the administration of crimi- 
nal justice and prevention of delinquency in Washington. He is a 
veteran of World War I in which he was a Captain on the Army General 
Staff. 

Mr. La Roe has been active in the affairs of the Association of In- 
terstate Commerce Commission Practitioners. He was president of this 
Association in the year 1939-1940. 

The members of the Association extend to Mr. La Roe their con- 
gratulations and best wishes. 





DR. STEVENS HONORED 


William H. S. Stevens, Head Economist, Interstate Commerce Com- 
mission, was awarded an honorary degree of Doctor of Social Sciences 
by Colby College, on June 30th. 





LIFE’S RECORDS CLOSED 
By Epwarp H. DeGroot, Jr. 


Chairman, Memorial Committee 


Fred 8S. Keiser, Associate Director, Office of Defense Transporta- 
tion, 209 South Wells Street, Chicago, Illinois. (6-17-47) 


Arthur J. Ribe, 600-7 Woodward Building, Birmingham, Alabama 
(6-17-47). 


Luther M. Walter, First Vice-President, Association of I. C. C. Prac- 
titioners, 135 South LaSalle Street, Chicago, Lllinois, died at Chicago 
on June 30 of a heart attack. 
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Rail Transportation 


By A. Rea Wuuiams, Editor 


FINANCE MATTERS 
Alton Railroad Company Reorganization 


Upon application of the reorganization managers, Division 4 of the 
I. C. C. has approved acquisition by the Louisiana & Missouri Railroad 
Company of its properties held by the trustee in bankruptcy, and ac- 
quisition of properties in reorganization by the reorganized Kansas 
City, St. Louis & Chicago Railroad Company. The issuance of the nee- 
essary securities was approved. 





G.M. & O.—Alton Route Approved 


Judge John P. Barnes of the U. S. District Court for the Northern 
District of Illinois has signed a final order approving merger of the Gulf, 
Mobile & Ohio Railroad with the Alton Route, making a new 3000-mile 
North-South trunk line between Chicago and the Gulf of Mexico. The 
order became effective at 11.59 P.M. Central Daylight Time, Saturday, 
May 31, 1947. 





Gulf, Mobile & Ohio R.R. Purchase And Securities 


Division 4 of the I. C. C. has granted the Gulf, Mobile & Ohio Rail- 
road Company authority to assume obligation and liability as guarantor 
in respect of its proportionate share of the principal of, interest upon, 
ete., of the mortgage bonds of the Terminal Railroad Association of St. 
Louis, and of the Kansas City Terminal Railway Company, as well as 
with respect to $2,093,800 of first mortgage bonds of the Kansas City, 
St. Louis & Chicago Railroad Company. 

The lease by the Gulf, Mobile & Ohio of the lines of railroad owned 
by the Kansas City, St. Louis & Chicago Railroad Company was also 
approved. 





Central R.R. Co. Of New Jersey Reorganization 


In Finance Docket 12620—Central Railroad Company of New 
Jersey Reorganization, further hearing has been assigned at Washington, 
D. C., on July 1, 1947, before Examiner J. B. Walsh. This hearing is to 
be held for the purpose of receiving evidence in support of and in op- 
position to plans of reorganization. 
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Florida East Coast Ry. Co. Reorganization 


In F.D. 13170—Florida East Coast Railway Company Reorganiza- 
tion, the Interstate Commerce Commission has issued a Third Supple- 
mental Report in which it so modified the plan of reorganization 
of the Florida East Coast Railway that upon reorganization the prop- 
erty will be merged or consolidated with the Atlantic Coast Line Rail- 
road Company. 





Smoky Mountains R.R. Reorganization 


Division 4 of the I. C. C. has ratified the appointment of Frank 
Maloney as trustee of the Smoky Mountain Railroad in reorganization 
under Section 77 of the Bankruptcy Act. 





FORMAL MATTERS 
Aluminum Landing Mats Case Filed 


On May 13 the Department of Justice filed with the I. C. C. a 
complaint alleging that the railroads applied unjust and unreasonable 
charges for transporting aluminum alloy airplane landing mats which 
the Government shipped in 1944, 1945 and 1946. 

This is the second of a series of cases to be filed by the Government 
alleging that the railroads charged unreasonable rates for the transpor- 
tation of Government property during the War. The first of the cases 
involves transit. It has been announced that at least fifteen complaints 
will be filed. 





Eastern Railroads Fare Increase 


In a report and order made public by the Interstate Commerce Com- 
mission on May 21, sixty railroads in the Eastern District and the Poca- 
hontas Region were authorized to make increases in their passenger fares 
amounting to approximately 10%. 





Freight Rates On War Materials 


The Department of Justice has filed with the Interstate Commerce 
Commission a complaint which alleges that the railroads overcharged the 
Government on military and naval freight destined to overseas points 
during the war. The complaint names 964 railroads as defendants and 
seeks recovery by the Government for all alleged overcharges made dur- 
ing the period from June 3, 1941 to October 1, 1946. Attorney General 
Clark, in a statement, said that this is one of a series of cases which his 
department intends to file in an effort to recover alleged overcharges 
paid by the Government to the railroads on wartime traffic. 





778 I. C. C. PRACTITIONERS’ JOURNAL 





Following an announcement that the Department of Justice in- 
tended to institute the proceedings, the President of the AAR in a state- 
ment said ‘‘that in no case did the Government pay higher rates than 
commercial shippers and in most cases, the Government paid lower 
rates put into effect as a special concession by the railroads as permitted 
by the Interstate Commerce Act.’’ 





Increased Per Diem Charge On Freight Cars 


In ICC Docket 29670—Increased per Diem Charge on Freight Cars, 
Division 3 of the ICC has directed that a proposed report be issued by 
the examiners after briefs are filed. No exceptions will be filed to the 
proposed report, but exceptions may be argued when the case is argued 
before the entire Commission on July 9, 1947. 





Less-Than-Carload Rate Increase Asked 


Railroads operating in Northeastern U. S. have asked for rate in- 
creases on less-than-carload freight estimated by shippers to range from 
10 to 100 per cent. 

The increases would be over and above the 25 per cent hike allowed 
on less-than-carload traffic on January 1. They would be effective in 
the area bounded by the Mississippi, Ohio and Potomac Rivers. 

In a petition filed with the I. C. C. on May 29 the carriers asked 
for a revamping of the basic freight rate structure as it applies to less- 
than-carload shipments. They said the rates should be more in keeping 
with costs of service. Nine representative roads are losing 52 cents on 
every dollar’s worth of cargo handled, the petition added. 





New Per Diem Complaint Filed 


The Santa Fe, the Burlington, the Illinois Central, the Denver & 
Rio Grande Western, the Great Northern and the Northern Pacific 
filed a complaint with the I. C. C. on May 22, 1947 (Docket 29751) ask- 
ing the Commission to ‘‘prescribe the just, reasonable and compensatory 
per diem rental necessary to make complainants pecuniarily whole for 
the appropriation and use of their freight cars in periods of car short- 
ages as well as in periods of car surplusage.’’ No specific per diem rate 
is requested. In the complaint, however, it is said that: 

*‘A fully compensatory per diem charge giving proper weight to 
all of the costs and disabilities of freight car ownership would serve as 
an incentive to every railroad to provide itself with an ample supply of 
freight cars and thus tend to assure the provision and maintenance of a 
car supply fully adequate to national needs at all times and to the avoid- 
ance of national car shortages and their attendant evils.’’ 
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Railroad Operation Of Pullman Sleeping Car Service Approved 


The I. C. C. has approved the application of 59 railroads for author- 
ity to acquire the Pullman sleeping car business. Acquisition of the 
Pullman Company by the same group of railroads had previously been 
approved by the Supreme Court of the United States. The Commission 
said the evidence supports a finding that operations of the sleeping car 
service by a single agency would afford better service to the public than 
either individual operation or division of the business among two or 
more sleeping car companies. 





Railway Mail Pay Case Hearing Assigned 


In I. C. C. Docket No. 9200—Railway Mail Pay, the petition of the 
railroads seeking increased rates for the transportation of mail, has 
been set for hearing at the offices of the Interstate Commerce Commis- 
sion, Washington, D. C., on July 10, 1947, at 9:30 A.M., District of 
Columbia daylight saving time. Commissioner Mitchell and Examiner 
Koch will preside at the hearing. 





Transportation Of Explosives Amendments 


Division 3 of the I. C. C. has issued an order, dated May 8, 1947, 
further amending the regulations with respect to the Transportation of 
Explosives and Other Dangerous Articles. The new regulations be- 
come effective May 15, 1947. 

Among other things, the new regulations provide that: 


1. Cars placarded ‘‘Explosives’’ shall be so placed that they will 
be safe from all probable danger of fire. Freight cars placarded ‘‘Ex- 
plosives’’ shall not be placed under bridges or overhead highway cross- 
ings, nor in or alongside of passenger sheds or stations except for load- 
ing or unloading purposes. 

2. Cars containing explosives, Class A, poison gases or liquids, Class 
A, and tank cars placarded ‘‘Dangerous’’ shall not be transported next 
to occupied cabooses or cars carrying passengers in mixed trains except 
as provided in See. 589 (i) (1). 





MISCELLANEOUS 
National Mediation Board Election Regulations 


The National Mediation Board, under date of May 1, 1947, issued 
Rules and Regulations with respect to elections in representative dis- 
putes. 
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ODT Extension Proposed 


President Truman has recommended to Congress that ODT be ex- 
tended for another year. Recently he transmitted to the House of Rep. 
resentatives recommendations of the Budget Bureau for an appropria- 
tion of $644,000 so that the Agency could continue to operate in the 
1948 fiscal year. He also recommended that the Second War Powers 
Act be appropriately amended. 





Pennsylvania R.R. Employees Representation 


The United Railroad Workers (CIO) will represent four personnel 
divisions of the Pennsylvania Railroad, according to announcement made 
on May 1 by the Assistant National Director of the Union. Included 
in the groups are the boilermakers, laborers, power plant employees and 
moulders. A run-off election will be held in June among four other 
divisions where there was no clear majority. 





RRB Regulations 


The Railroad Retirement Board has issued new Regulations, effective 
April 1, 1947, relating to proofs required in support of claims for bene- 
fits under the Railroad Retirement Act. The new Regulations were pub- 
lished in the Federal Register of May 1, 1947. 





TVA Denied Subpenas 


In I & S Docket No. 5473—Intra-Terminal Switching at Knozville, 
Commissioner Charles D. Mahaffie of the I. C. C. has denied a petition of 
the TVA, Protestant, for the issuance of subpenas and for the issuance 
of an order to take depositions, due to the fact that no good reasons are 
given for the taking of the depositions, and that the respondents did 
not have reasonable notice. 





STATISTICS 
Railroad Freight Traffic—April 1947 


The volume of freight traffic handled by Class I railroads in April, 
1947, was 39.5 per cent above the reduced volume handled in April, 1946, 
when the bituminous coal strike reduced the production of coal and 
affected the out-put of all industry. April 1947 traffic amounted to 
52,200,000,000 ton-miles, according to estimates based on reports just 
received by the AAR from Class I carriers. 





Revenue Freight Loadings 


Loading of revenue freight for the week ended May 24, 1947 to- 
taled 890,605 cars. This was an increase of 319,132 cars, or 55.8 per 
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cent above the corresponding week in 1946 when railroads were shut 
down for 24%4 days due to a strike of certain workers, and an increase 
of 7,852 cars, or nine-tenths of one per cent above the same week in 
1945. 

Loading of revenue freight for the week of May 24 increased 2,397 
ears, or three-tenths of one per cent above the preceding week. 

Coal loading amounted to 188,721 cars, a decrease of 698 cars be- 
low the preceding week, but an increase of 68,355 cars above the cor- 
responding week in 1946. 





Estimated Railroad Revenues 


Based on advance reports from eighty-five Class I railroads, whose 
revenues represent 81.8 per cent of total operating revenues, the AAR 
has estimated that railroad operating revenues in April 1947, increased 
twenty per cent above the same month of 1946. This estimate, it was 
pointed out, covers only operating revenues and does not touch upon 
the trends in operating expenses, taxes or final income results. 

Estimated freight revenue in April, 1947, was greater than in 
April, 1946, by 35.2 per cent, but estimated passenger revenues de- 
creased 32.9 per cent. 





Passenger Traffic Statistics 


The Bureau of Transport Economies and Statistics of the I. C. C. 
has issued Statement No. M-250, showing passenger traffic statistics of 
Class I steam railways for the first two months of 1947 as compared with 
the first two months of 1946. Revenues from passengers in coaches de- 
creased 40.5% and from those in parlor and sleeping cars, 42.2% in the 
first two months of 1947 as compared with the first two months of 1946. 
The number of passengers carried in coaches decreased 28.1% and those 
carried in parlor and sleeping cars decreased 36.5%. 





Estimated Railroad Net Income 


Class I railroads of the United States in March, 1947, had an es- 
timated net income, after interest and rentals, of about $43,600,000 
compared with a deficit of $33,300,000 in March, 1946, according to re- 
ports filed by the carriers with the Bureau of Railway Economies of the 
Association of American Railroads. 

Operating expenses for the month of March, 1946, are overstated 
to the extent of the inclusion of about $97,000,000 charged in that month 
as retroactive wage payments applicable to the months of January and 
February, 1946. For that reason, the net earnings shown for March, 
1946, are somewhat understated, thus affecting the comparison between 
March, 1946, and March, 1947. 
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In the first three months of 1947, they had an estimated net in. 
come, after interest and rentals, of $87,200,000 compared with a net in- 
come of $19,000,000 in the corresponding period of 1946. 

Class I railroads in March, 1947, had a net railway operating in- 
come, before interest and rentals, of $72,782,112 compared with a net 
railway operating deficit of $5,702,877 in March, 1946. 

Class I railroads in the first three months of this year had a net 
railway operating income, before interest and rentals, of $174,095,470 
compared with $110,718,526 in the same period of 1946. 

In the twelve months ended March 31, 1947, the rate of return on 
property investment averaged 3.03 per cent, compared with a rate of 
return of 3.14 per cent for the twelve months ended March 31, 1946. 





LEGISLATION 
Fair Labor Standards Act Amendment 


Representative Owens has introduced H. R. 3559, which would 
amend the Fair Labor Standards Act of 1938 so as to make the overtime 
compensation provisions applicable with respect to employees of common 
carriers by railroad. The bill was referred to the House Committee on 
Education and Labor. 





Federal Employers Act Amendment 


The Subcommittee of the House Judiciary Committee which has been 
holding hearings on H. R. 1639, to amend Federal Employers Liability 
Act with respect to venue, agreed to report the bill to the full Committee 
without recommendation, due to the fact that the Subcommittee was 
equally divided. 





Mahaffie Bill Reported 


The House Committee on Interstate and Foreign Commerce, at a 
meeting on May 23, ordered a favorable report on H. R. 2298, the so-called 
Mahaffie Bill, providing for readjustment of capital and debt structures 
of railroads. Only minor changes were made in the bill. 





ODT Extension 


Senator Reed has introduced S. 1297, to extend certain war powers 
of the President under Title III of the Second War Powers Act. The 
purpose of this Bill is to authorize an extension of ODT beyond June 30, 
1947. 





Railroad Accidents Investigation 


H. Res. 210, authorizing the House Committee on Interstate and 
Foreign Commerce to investigate railroad safety and particularly the 
numerous railroad accidents which have recently occurred, was introduced 
by Representative Bennett on May 13. The resolution was referred to 
the House Committee on Rules. 
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Railroad Refinancing Bill 


Hearings before a subcommittee of the Senate Committee on Inter- 
state and Foreign Commerce on 8. 249, the so-called Mahaffie Bill, were 
completed on June 6th. 





Railroad Retirement Act Amendment 


Chairman Taft of the Senate Committee on Labor and Public Wel- 
fare has announced the appointment of a subcommittee to consider S. 670 
and S. 994, introduced by Senator Hawkes, to amend the Railroad Retire- 
ment Act. The members of the Senate Committee are Senators Ball, 
Minnesota, Chairman; Donnell, Missouri; Jenner, Indiana; Murray, 
Montana and Ellender, Louisiana. 





Railroad Tax Relief Bill 


The House Ways and Means Committee has approved legislation 
allowing tax credits and refunds of more than $7,500,000 for seven 
railroads. 

The Committee did not formally act on a bill but will do so as soon 
as one has been prepared. The legislation is designed to relieve the 
seven railroads of part of their tax liability that accumulated between 
1940 and 1946. 

Other railroads which continued to operate under their old State 
charters between 1940 and 1946 were permitted to take advantage of 
tax credits and refunds. Because these seven reorganized and had to 
take out new charters, however, the Treasury has ruled that they could 
not take advantage of credit or refund provisions of the Tax Code. 

The purpose of this legislation is to direct the Treasury to treat 
the seven for tax purposes as though they were the old companies. The 
greatest benefits of the proposed legislation wotld go to the Wabash 
Railroad, which would have its tax bill of $34,937,525 reduced by 
$4,170,668. Other railroads affected by the legislation and the amount 
of credit or refunds they would get are: Akron, Canton and Youngs- 
town, $14,766; Chicago & Eastern IIl., $1,108,000; Gulf, Mobile & Ohio, 
$649,779; Minneapolis and St. Louis, $494,262; Minneapolis, St. Paul 
& Sault Ste. Marie, $801,500, and Spokane International, $261,321. 





Transportation Study To Be Continued 


H. Res. 153, authorizing the House Committee on Interstate and 
Foreign Commerce to continue its investigation into postwar transporta- 
tion, was adopted by the House on May 12. No further action on the 
resolution is necessary. 





Work Injuries In The Railroad Industry 


Pursuant to S. Res. 128—77th Congress, the Railroad Retirement 
Board recently submitted to the Senate Committee on Interstate and 
Foreign Commerce a report on work injuries in the Railroad Industry 
1938-1940. The report is in two volumes. 





Motor Transportation 


Seventh Edition Of ‘“‘Motor Truck Facts” 


The Motor Truck Committee, Automobile Manufacturers Associa- 
tion, has published the first edition of ‘‘Motor Truck Facts’’ since the 
end of the war, this being the seventh edition since first publication of 
the booklet in 1927. 

This publication is a ready reference handbook on truck manufac- 
ture and use. The booklet includes maps as of February 1, 1947, which 
show at a glance which states are motor transport bottlenecks due to 
maintenance of limitations below the recommendations of the American 
Association of State Highway Officials. 

The booklet reveals that motor truck users paid $750,000,000 in 
special taxes in 1946, which is $107,000,000 more than the previous record 
year, 1945. It shows more than 5,000,000 persons employed in produc- 
tion, sales, servicing and operation of trucks. Commodity hauling sta- 
tistics show that 85 per cent of the fluid milk going into urban centers 
is hauled by truck; 18 per cent of hard coal and 15 per cent of soft coal 
from mines moves by truck; 21 per cent of finished steel from mills is 
hauled by truck; and 57 per cent of stockyards livestock receipts are 
via motor vehicle. 





Rail Applications For Motor Carrier Operating Rights 


Recommendations of ICC examiners in two recent proceedings take 
cognizance of the principle set forth by the U. S. Supreme Court in a 
precedent case that the Commission must consider the possible adverse 
effect upon existing independent motor carrier operations when consider- 
ing railroad or railroad-affiliate applications for motor carrier rights. 

The question of the effect of permitting rail invasion of the inde- 
pendent trucking field is involved in both cases, although they are not 
entirely parallel cases. Two points were clearly brought out in the ree- 
ommended reports that (1) applicants for such rights must prove need 
for their services and (2) to forestall rail invasion protestants must 
prove that the granting of rights would harm them. 

In MC-107044, Thomas R. Compton, Boise, Idaho, applied for a 
public convenience and necessity certificate as a motor carrier of general 
commodities, restricted to service supplementary or auxiliary to Union 
Pacific rail service. In recommending denial, Examiner Charles H. 
Riegner, cited a similar proceeding—ICC vs. Parker—where the Supreme 
Court said that the Commission must weigh the advantages of improved 
rail service against the injury to motor carriers in determining where 
public convenience and necessity lies. 

It was concluded that little, if any, evidence was submitted to show 
that existing motor common carrier service was inadequate. It was also 
brought out that the rail line supported the application admittedly for 
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the purpose, among other things, of securing a substantial amount of 
L. C. L. traffic that it formerly enjoyed but which is now being trans- 
ported by motor carriers. 

Based upon consideration of the facts and of the criteria stated in 
the Parker case, the examiners reached the opinion that (1) existing 
motor carriers would lose substantial traffic ; (2) loss of such traffic would 
seriously impair their ability to continue rendering satisfactory service; 
and (3) applicant failed to establish that the advantages of improved 
service in connection with rail service would outweigh possible injury 
to existing motor carriers. 

In MC-67916 (Sub. No. 3), the New York Central sought authority 
as a motor common carrier to serve certain points in Illinois, Indiana, 
Missouri and Ohio. Examiner John L. Bradford recommended issuance 
of a certificate of public convenience and necessity. 

One of the major issues was whether the N. Y. C. could serve the 
territory as a motor carrier ‘‘without endangering or impairing the op- 
erations of existing carriers.’’ Protestants contended the railroad should 
not be permitted to provide substituted service because resulting im- 
proved service, coupled with the present rail rate advantage over motor 
earriers on L. T. L. shipments, would attract traffic now moving over 
the lines of motor carriers and thereby adversely affect the latter’s 
operations. The examiner found, however, that such carriers had not 
shown that any particular traffic would be diverted from them nor that 
any particular revenue would be lost to them. 

The examiner found applicable in this case the conclusion reached 
by the Commission in Kansas City S. Transport Co., Inc., Com. Car. 
Application 10 M. C. C. 221 and 28 M. C. C. 5 that generally the develop- 
ment of coordinated rail-truck services would not seriously endanger 
the operations of existing motor carriers, but, in any event, the public 
ought not be deprived of the benefit of improved service merely because 
it may divert some traffic from other carriers. 





Conferences On Proposed New I C C Safety Rules—Ex Parte MC-40 


During the first week of June, the first of a series of six informal 
conferences with interested national groups and organizations was held 
in the offices of the Commission in Washington on proposed revisions of 
I. C. C. Motor Carrier Safety Regulations drafted by the Section of 
Safety, Bureau of Motor Carriers. George R. Wellington, Chief of the 
Section, presided, assisted by key staff members. 

Many objections to the proposed new rules were recorded as they 
were considered section by section. Representatives of American Truck- 
ing Associations, Household Goods Carriers Conference, National Auto- 
mobile Transporters Association, National Tank Truck Carriers Confer- 
ence, Local Cartage National Conference, National Council of Private 
Motor Truck Owners and the National Industrial Traffic League parti- 
cipated in the discussions. 

Six more conferences are scheduled during June and July with 
numerous other groups. 
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Wisconsin Intrastate Exclusive Single Line Service Principle Upheld 


The Wisconsin Public Service Commission, in one of the most im- 
portant cases to come before it in recent years, has sustained the prin- 
ciple of exclusive single line service by motor carriers operating intra- 
state in Wisconsin. 

The case involved an application of Gateway City Transfer Company 
of LaCrosse which would have, if granted, established competition with 
existing single line carriers certificated to operate over an extensive 
area within the State. The Gateway application involved a departure 
from the Wisconsin tradition of ‘‘regulated monopoly’’ in franchising of 
motor common carriers by setting up competition over various routes. 

In a 2 to 1 decision, the majority opinion noted that the P. S. C. 
in earlier cases had been reluctant to authorize duplicating single line 
motor common carrier operations and further, Gateway had failed to 
show necessity for its proposed operations. Conversely, it was found that 
protestants had shown that the proposed Gateway operations would inter. 
fere with their ability to render adequate service in the areas affected. 

Commissioners Ashley and Bryan joined in the majority opinion. 
Commissioner Whitney dissented. The decision is expected to be ap- 
pealed to the Courts. 

Commissioner Whitney, in his dissent, stated that he believes Wis- 
consin motor carrier regulation laws were designed to ‘‘ prevent ruinous 
competition, but yet allow healthy competition.’’ He felt that the evi- 
dence showed that the proposed competition for existing carriers would 
inure to the public benefit and thus would be healthy competition. 





















Freight Forwarder Regulation 
By Gites Morrow 


General Counsel, Freight Forwarders Institute 


Transfer Of Forwarder Operating Rights Denied—Proposed Division 
Of Rights Found To Involve Duplicate Operating Authority 


The I. C. C., division 4, has denied a joint application filed by Gulf 
Carloading Company, Inc., and Republic Carloading and Distributing 
Co., Inc., for authority to transfer to Gulf a portion of the freight for- 
warder operating rights of Republic. (Report and Order, dated May 12, 
1947, in Docket FF-170, embracing also Dockets FF-148 and FF-144). 

The two companies originally obtained separate permits, and by 
authority of the Commission, Republic later acquired the rights granted 
to Gulf, whereupon an amended permit was issued to Republic unifying 
the operating rights previously held by the two companies. Since that 
time, Gulf has not operated in its own right, but has retained its identity 
as a division of Republic. In its inception, Gulf operated over Atlantic- 
Gulf coastwise routes, but later it also instituted an overland service. 

In the proceeding here referred to the companies sought authority 
to revive Gulf as an operating company, with operating rights limited 
to routes embracing the use of coastwise water carriers. It was pro- 
posed that Republic’s permit be amended so as to exclude operations 
over routes embracing the use of such coastwise water carriers. 

There is no limitation in the outstanding permit of Republic as 
to the transportation facilities which may be utilized. The Division 
found that to grant the application would result in duplicate operating 
authorities and multiple services in identical territories by two for- 
warders theoretically competing with each other but commonly controlled 
and managed. It was pointed out that the proposed division would not 
be along territorial lines, since the same territories would be served 
by each of the companies, and further that there would be a partial 
duplication in respect of the underlying transportation media used. 





Freight Forwarder Temporary Operating Authority Reinstated 


The freight forwarder permit of Mohegan International Corpora- 
tion which, by its terms, expired on September 30, 1946, has been re- 
instated by order of the I. C. C. dated May 14, 1947, in Docket FF-3. 
A revised expiration date of November 14, 1947, is now attached to the 
permit. 

Prior to the emergency period created by World War II, Mohegan 
was engaged in the business of arranging for the exportation of ship- 
ments through the port of New York. Due to the disruption of vessel 
service during and after the war, this company forwarded shipments 
from New York to various other United States ports for export. The 
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Commission found that as to that part of the business, Mohegan was 
a freight forwarder subject to the Act. The permit granted, and which 
has now been extended, is limited to shipments moving for export from 
New York to other U. 8. ports of export. 





Bill To Amend Part IV Of The Interstate Commerce Act With Re- 
spect To Ownership Of Stock Interest In Freight Forwarders 


Representative Clarence F. Lea has introduced bill H. R. 3692, 
providing for the amendment of Section 411(c) of the Interstate Com- 
merce Act along lines recommended by the I. C. C. in its Sixtieth Annual 
Report to Congress, and prior reports. 

Under Section 411(c) as it now stands, it is unlawful for a director, 
officer, employee, or agent of a common carrier subject to parts I, II, 
or III of the Act, in his own personal pecuniary interest, to own, lease, 
control, or hold stock in a freight forwarder. Bill H. R. 3692 would 
modify the section so as to permit such ownership or holding upon author. 
ization of the Commission after due showing that neither public nor 
private interests would be adversely affected thereby. 

Similar provisions for the modification of Section 411(¢) have been 
incorporated in bills H. R. 2297 and S. 290, now pending before the 
respective House and Senate Committees on Interstate and Foreign 
Commerce. These two bills are more comprehensive, and contain 
numerous other changes in the Act along lines recommended by the 
Commission. 

Under the terms of Section 411(c) as it now stands, the Commission 
issued an order, on January 7, 1947, in Docket Ex Parte No. 155, by 
which two individuals who are affiliated with motor carriers within the 
meaning of the section will be required to divest themselves of certain 
of their freight forwarder stock on or before June 30, 1947. 





Air Freight Forwarder Proceeding 


According to an announcement by Examiner J. Earl Cox of the 
Civil Aeronautics Board, final hearings in the Air Freight Forwarder 
Proceeding, Docket No. 681, et al., will commence in Washington on 
Monday, June 16, 1947. Hearings have previously been held in the 
proceeding in New York, Washington, Chicago, and Oakland. Briefs 
may be filed on or before August 1, 1947. Ninety applicants and inter- 
veners have participated in the proceeding. 

Applicants in the proceeding are seeking either certificates of public 
convenience and necessity under Section 401 of the Civil Aeronautics 
Act of 1938, or exemptions under either Section 1(2) or Section 416(b) 
of such Act. Since they do not propose to operate aircraft, the appli- 
cants are termed indirect air carriers, or air freight forwarders. 

Early this year, in another proceeding, the Board heard arguments 
on a proposal to provide temporary exemption from certain provisions of 
the Act for indirect air carriers pending disposition of the Air Freight 
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Forwarder Proceeding. In announcing a revision of its Economic Regu- 
lations as applied to certain groups of operating carriers who do not 
hold certificates of convenience and necessity, the Board, in a release 
dated May 8, 1947, stated that it was giving further study and considera- 
tion to the problem of exemption and regulation of indirect air carriers. 











Water Transportation 


By Joun H. Etsennart, Jr., Editor 


The Commission, in a report by Division 4 dated June 18, 1947, 
found in Arrow Tug & Barge Company Extension—Coastwise, W-393 
(Sub-No. 1), that public convenience and necessity did not require ex- 
tension of operation by the applicant between ports and points along the 
Pacific Coast, and in further consideration in the original case (W-393), 
Certificate and Order issued June 26, 1942 as amended February 4, 
1944, vacated and set aside H. E. & P. J. Cherry, a partnership doing 
business as Arrow Tug and Barge Company substituted as applicant 
and found entitled to continue operation by virtue of its predecessor, 
and said partnership successfully having been operating between points 
in Oregon and Washington, on the Columbia River and its tributaries 
and the area from Vancouver, Washington and Portland, Oregon to the 
Pacifie Ocean. 





Maritime Commission Operating Authority Continued 


The authority of the United States Maritime Commission, successor 
to the War Shipping Administration, to operate ships, including tankers, 
in the various off-shore trades was to expire June 30, 1947. Legislation 
has been enacted, however, to continue such authority until March 1, 
1948. 





St. Lawrence Seaway Project 


The Subcommittee of the Senate Committee on Foreign Relations 
is completing its hearings on Senate Joint Resolution No. 111, providing 
for the St. Lawrence Seaway project and the imposition of tolls for the 
use of the navigation features thereof. 





Coast Transportation Company, Inc., Et Al., V. Aberdeen & Rockfish 
Railroad Company, Et Al. Docket No. 28731 


The Commission has issued its report in the above-numbered docket 
and has found that rail carrier restrictions on the application of propor- 
tional rates on iron and steel articles originating at St. Louis and other 
river points, moving through New Orleans to Texas destinations, is un- 
lawful since their application is restricted to movement beyond by rail 
and thereby precludes barge lines from participation in the traffic. It 
was found that this was unlawful in violation of Section 3 of the Act. 
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Hearing Set On Fourth Section Cases 


By order dated June 16, 1947, the Commission has set for hearing 
several Fourth Section applications on which it had previously issued 
show cause orders to the rail lines, as to why such Fourth Section relief 
should not be cancelled or modified. The hearing has been set for 
9:30 A. M., DST, August 12, 1947, in the Commission’s Washington 
offices. 





Briefs To Be Filed In Ex Parte 146 


By order dated June 11, 1947, the Commission, in Ex Parte 146, 
Oil Field Equipment, Marshlands, Louisiana and Texas, has requested 
interested parties to file memoranda or briefs containing their views 
with respect to the necessity for the continuation of the three-year exemp- 
tion given contract carriers by water engaged in leasing or chartering 
vessels for the purpose of transporting machinery, materials, supplies 
and equipment incidental to, or used in, the construction, development, 
operation and maintenance of facilities for the discovery, development 
and production of natural gas and petroleum to and from points in the 
marshland oil fields of Louisiana and Texas. The briefs are due on or 
before July 15, 1947. 





Commission Issues Order In Transcontinental Rail Rates 


Under date of June 26, 1947, the Commission issued its Report and 
Order in Transcontinental Rail Rates (Docket No. 29663) and related 
eases. These are the cases which grew out of the original Maritime 
Commission petition for a general nationwide rate investigation of 
Fourth Section and other water-compelled rates. The Commission has 
found that the proposed rates increasing transcontinental rail rates, 
intracoastal water rates and related all-water, water-rail and rail-water 
rates on various commodities are not in excess of maximum reasonable 
rates. Proceedings are to be continued at a further hearing. 





Hearing Set For Inland Navigation Company, Et Al., Vs. The Big 
Creek And Telocaset R.R. Company, Et Al., (Docket No. 
29458) 


Hearing in the above-entitled case has been set for July 21, 1947 
at Portland, Oregon. The American Waterways Operators, Inc., has 
filed with the Commission a Petition for Leave to Intervene in this case, 
which petition was granted by the Commission on June 20, 1947. 









Meetings of Regional Chapters 


District No. 1 Chapter 


Howard M. Waybright, President, 250 Stuart Street, Boston. Mass- 
achusetts. 


Baltimore Chapter 
Arthur M. Bastress, Chairman, G.F.A., Maryland & Pennsylvania 
Railroad Company, 135 West North Avenue, Baltimore, Maryland. 
Meets: At the call of the Chairman. 
Members of the National Association are cordially invited to attend 
any of the regular dinners or meelings of the Baltimore Chapter. 


Chicago Chapter 
J. L. Sheppard, Chairman, Assistant Vice-President, Illinois Cen- 
tral System, 135 East 11th Place, Chicago 5, Illinois. 
Meets: 12.15 P. M. First Friday of each month at the Traffic Club 
Rooms of the Palmer House, Chicago. 


Denver Chapter 


Mr. Wm. W. Anderson, Chairman, The Dorr Company, 824 Cooper 
Building, Denver 2, Colorado. 


District of Columbia Chapter 
Edward F. Lacey, Chairman, Munsey Bldg., Washington 4, D. C. 
Meets bi-monthly, second Tuesday. 
Out-of-town members are invited to attend the luncheons of the 
D. C. Chapter when in Washington. However, notice of such intention 
must be transmitted to the Executive Secretary by 10.30 of the day of 
the luncheon so that reservation can be made. 


Michigan Chapter 


Kenneth A. Moore, Chairman, G.T.M., Automobile Manufacturers 
Association, 320 New Center Building, Detroit 2, Michigan. 


Kansas City, Missouri, Chapter 
H. J. Goudelock, President, Executive Vice-President, Midwest Coal 
Traffic Bureau, 1004 Baltimore Avenue, Kansas City 6, Missouri. 
Meets: Board of Directors Room, Kansas City Chamber of Com- 
merce. The meetings are to be held in the evening and are monthly. 





N. B.: Members within each of the several districts may at their own expense with 
the approval of the vice-president of the district, organize and maintain district and 
local chapters which may send delegates to annual or other meetings of the Associa- 
tion. Such chapters must conform to the constitution and by-laws of the Association, 
provided, however, that membership in the Association of Interstate Commerce 
Commission Practitioners shall be deemed a condition precedent to membership in 
any chapter. (Constitution—section 5, Article IV.) 

(Sample charter, i.e., that of the District of Columbia Chapter, will be found on 
pages 120-122 of December, 1939, JourNat.) 
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topic was ‘‘Paper in our Daily Lives.’’ 
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Metropolitan New York Chapter 


A. C. Welsh, Chairman, 26 Court St., Brooklyn, N. Y. 
Meets: (The date and place of meetings announced by notice) 


Minneapolis Chapter 
Ninth District Chapter 


L. E. Luth, President, Director of Traffic, National Battery Com- 


pany, E1201 First National Bank Building, St. Paul 1, Minnesota. 
Meets: 6:00 P. M. Second Tuesday of each month, Y. M. C. A,, 
Minneapolis, Minn. 


Philadelphia Chapter 


G. Lloyd Wilson, Chairman, 203 Logan Hall, University ot renn- 
sylvania, Philadelphia, Pennsylvania. 


Pittsburgh Chapter 


V. Henry McLean, Chairman, A.G.F.A., The Pennsylvania Railroad, 
$10 Pennsylvania Station, Pittsburgh 22, Pennsylvania. 

Meets: 7.30 P. M. Last Monday of each month, Traffic Club of 
Pittsburgh, Hotel William Penn. 


San Francisco Chapter 


Marvin Handler, Chairman, 465 California Street, San Francisco, 
California. 

Meets: Commercial Club, San Francisco, California—last Monday 
of each month. 

A cordial invitation is extended to members of other Chapters and 
of the national association to attend meetings. Information regarding 
time and place of meeting can be secured from J. H. Morrison, Secre- 
tary, Underhill 8700, or Marvin Handler, Chairman, Yukon 6-1414. 


Southern California Chapter 


L. H. Stewart. Chairman, 354 South Spring St., Los Angeles, 
California. 





CHAPTER NEWS 


Chicago 


Mr. L. J. Quasey, Vice Chairman of the Chicago Chapter presided 
at the luncheon meeting held on June 6th. 

The Administrative Practice Bill was discussed at great length by 
C. R. Hillyer, Esquire. He particularly stressed that portion which 
deals with the hiring of additional examiners by the I. C. C. 

The speaker at the June luncheon was Mr. J. E. Bryan, G.T.M., 
Wisconsin Paper & Pulp Manufacturers’ Traffic Association. His 
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District of Columbia 
Dr. Frederick Of Maryland University Discusses Transportation Inquiry 


The Washington, D. C. Chapter of Interstate Commerce Commis- 
sion Practitioners held one of its most interesting regular meetings on 
Tuesday, June 24 when Dr. John H. Frederick, Professor of Transpor- 
tation, University of Maryland, and also Transportation Consultant to 
the House Interstate and Foreign Commerce Committee, discussed the 
National Transportation Inquiry. Dr. Frederick told the gathering, 
which was representative of practically every line of transportation 
activity, that the Committee received 492 ‘‘usable replies’’ to the In- 
quiry. 

He was especially commendatory of the scholarly replies submitted 
by many students of transportation, particularly those from industrial 
traffic managers which he termed ‘‘surprisingly excellent’’. However, 
he expressed regret that so many considered the Inquiry a ‘‘question- 
naire’’ and thus their replies were too categorical to be of use. 

Although a two-volume report summarizing replies of shippers, car- 
riers and government agencies to the Inquiry, has been printed, Dr. 
Frederick advised that, during the Congressional recess, this informa- 
tion will be studied and will be used as an aid in drafting proposed legis- 
lation. Future reports from the Committee will contain definite recom- 
mendations. As the House only recently approved an appropriation 
to enable the continuance of the Inquiry, the Committee on Interstate 
and Foreign Commerce has been delayed in making further plans. The 
next session of Congress will most likely see the introduction of the first 
omnibus transportation bill since the passage of the Transportation Act 
of 1940, as Dr. Frederick believes this type of legislation is preferable 
to the introduction of individual bills. 

Representative Clarence F. Lea of California, former Chairman of 
the House Interstate and Foreign Commerce Committee, who initiated 
the National Transportation Inquiry, upon which Dr. Frederick is now 
working, was a special guest at this meeting, which was presided over 
by Edward F. Lacey, Chairman of the Washington Chapter. 

This was the last meeting of the D. C. Chapter until the fall when 
the Nominating Committee will make its report and recommendations 
for future officers. 





Kansas City 


Members and guests present at the May 7th meeting of the Kansas 
City Chapter listened to a very interesting paper by Mr. Ray Cox on 
‘*The Ex Parte 162 Increases.’ Mr. Cox’ paper is printed elsewhere 
in this issue of the Journal. 





Ninth District Chapter 


At the May 13th meeting of the Ninth District Chapter Mr. Lou 
Hoskins discussed the two year limitation for recovery of charges and 
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reparation, as set forth in H. R. 2235, H. R. 2123, H. R. 2295, as well as 
S. 571 and S. 935. 





Pittsburgh 


New officers were elected by the Pittsburgh Chapter at its meeting 
on May 26th. Their names follow: 


Chairman, V. Henry McLean, A.G.F.A., The Pennsylvania Rail- 
road, 810 Pennsylvania Station, Pittsburgh 22, Pennsylvania. 

Vice-Chairman, Robert R. Wertz, 1401 Koppers Building, Pitts- 
burgh 30, Pennsylvania. 

Secretary-Treasurer, Donald O. Moore, Manager, Freight Traffic 
Division, Chamber of Commerce, Chamber of Commerce Building, Pitts- 
burgh 19, Pennsylvania. 


No formal address was made during this meeting. The Supreme 
Court decision on appeal from the Class Rate Case was discussed as a 
matter of information. 





St. Louis 


We are happy to announce that the St. Louis Regional Chapter of 
the Association will resume meetings during September. A group of 
members met recently in St. Louis to discuss future meetings, etc. 





San Francisco 


On May 28th a special luncheon meeting of the San Francisco 
Chapter was held in honor of Chairman Clyde B. Aitchison and Com- 
missioner J. Haden Alldredge of the Interstate Commerce Commission. 
Among the guests present at the luncheon were members of the Public 
Utilities Commission of California and Examiners Pyne and Hosmer of 
the Interstate Commerce Commission, local representatives of the Com- 
mission and the Maritime Commission. 

Mr. Aitchison made a brief address, enabling the members and 
guests to have a better insight into the work of the Commission and the 
problems facing it in the performance of its duties. 





Southern California 


Members of the Legislative Committee of the Southern California 
Chapter have gone on record as follows in connection with H. R. 2657, 
the Administrative Practice Act. The conclusions and recommenda- 
tions of the Legislative Committee are: 

(1) If practice before the I. C. C. could be removed entirely from 

this proposed bill, this should be done. 

(2) If practice before the I. C. C. cannot be excluded from the bill 

entirely, then the bill should be amended to define more exactly the 
type of proceedings from which non-lawyers would be barred. 





Myron D. Alexander, (A) 485 Oak Court, 
Palo Alto, California. 

Louis G. Bayer, (B) Traffic Ass’t., 
Reconstruction Finance Corporation, 
Office of Rubber Reserve, 1626 K 
Street, N. W., Washington, D. C. 

Winfield Blackwell, (AS Blackwell & 
Blackwell, Reynolds Building, Winston- 
Salem, N. C. 

Fred H. Booth, (B) Ass’t. Mgr. M. B. & 
E., Denver & Rio Grande Western 
R. R, 101 Rio Grande Building, Den- 
ver 1, Colorado 

John B. Chamberlain, (B) Rate Clerk, 
Wisc. Paper & Pulp Mfrs. Traffic 
Ass’n., 105 West Monroe Street, Rm. 
1316, Chicago 3, Illinois. 

William A. Fullarton, (A), Harris, Fullar- 
ton and Shaver, 625 Bond Building, 
Washington 5, D. C. 

Glenn S. Givens, (A) 2008 Missouri-Paci- 
fic Building, St. Louis 3, Missouri. 

Louis G. Greenfield, (A) 150 Broadway, 
New York 7, New York. 

Edward M. Hudgins, (A) 1500 First Na- 
tional Bank Building, Richmond 10, 
Virginia. 

Charles M. Jackson, (B) Transportation 
Tariff Examiner, Interstate Commerce 
Commission, Washington 2, wv. C. 





List Of New Members * 


John G. Lyons, (A) 1418 Mills Tower, 
ch Bush Street, San Francisco 4, Cali 
ornia 

William H. Marx, ‘eo 230 Park Avenue, 
New York 17, N. 

Robert Metivier, (By Transportation 
Specialist, 715 Wabash Building, Pitts- 
burgh 22, Pennsylvania. 

Charles A. Noone, (A) 603 Chattanooga 
_— Building, Chattanooga 2, Tennes- 


Edwin S. Phillips, (A) 725 sanatt 
Square Building, Buffalo 3, 

James D. Porter, (A) 622 Novth Water 
Street, Milwaukee 2, Wisconsin. 

W. Albert Ramey, (A) 12 North Second 
Street, Clearfield, Pennsylvania. 

Albert Sherman, A) 1776 Broadway, New 
York 19, 

J. David Spruill (B) T. M., Binney & 
Smith Company, 41 East 42nd Street, 
New York 17, N. Y. 

Sterling F. Stoudenmire, (A) 1740 G 
Street, 2" W., Washington 6, D. C. 
i A Lhe (A) Grimm & Tapp, 

Burwell Building, Knoxville 8, 
Ter ennessee. 


* Elected to membership May and June, 1947. 


REINSTATED TO MEMBERSHIP 1946-47 


Quin Morton, (B) 327 South La Salle 
Street, Chicago 4, Illinois. 


* #* 


J. Merritt Rice, (B) Chief Clerk, Freight 
Traffic Department, Great Norther 
Railway, 728 Great Northern Building, 
St. Paul 1, Minnesota. 


CORRECTION 


On page 731 of the April issue of the Journal, we erroneously 
showed Frederick W. Denniston as Frederick W. Kennison. 


rect listing is as follows: 
Frederick W. 


Denniston, 


(A) Room 


3D-473 Pentagon Building, Washing- 


ton, D. C. 


His cor- 








